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ABSTRACT 
There are many sentences in Swedish laws that seem to express moral statements. One such 
example is a sentence that contains the expression “nature is worthy of protection”, which can be 
found in the objectives of the Swedish Environmental Code, and other examples are sentences 
that contain terms like “reasonable” or “fair”. This paper examines the question if one should use 
ethics when interpreting seemingly moral but unclear expressions or terms in the law, departing 
from one of the main philosophical traditions concerning the nature of law: legal positivism. A 
supporter of hard/exclusive legal positivism would not say that a statement in the law that is 
similar to a moral statement is actually a moral statement with a binding legal content given by 
ethics. Instead, a legal authority decides the content of the legal text. However, one can argue 
that there is a need for plausible methods to determine the legal content, and it is argued in the 
paper that using ethics is plausible for achieving a predictable law and well-grounded decisions. 
According to soft/inclusive legal positivism, legal content can be dependent on morality in some 
situations, and it is argued in the paper that using ethics is plausible in such cases. It is thus 
concluded that both hard and soft legal positivism are compatible with using ethics in legal 
interpretation. It is furthermore suggested that in some cases, ethics ought to be used. 
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Introduction 
Many of us would agree that environmental problems are among the main problems of our time, 
affecting most beings on this planet, now and in the future. Environmental legislation is one way 
to handle these problems. Being in the field of both law and legal philosophy, I have been trying 
to get a more precise understanding of the objectives of the Swedish Environmental Code 
(henceforth called “the Environmental Code” or simply “the Code”), adopted in 1998 by the 
Swedish parliament, constituting the core of the Swedish environmental law. The objectives of 
the Environmental Code are expressed in chapter one, section one of the Code: 
 

“The purpose of this Code is to promote sustainable development which will assure a 
healthy and sound environment for present and future generations. Such development will 
be based on recognition of the fact that nature is worthy of protection and that our right to 
modify and exploit nature carries with it a responsibility for wise management of natural 
resources.” (Chapter one, section one of the Environmental Code. Translation: The 
Ministry of Environment, Sweden) 



XXVII World Congress of the International Association for the Philosophy of Law and Social Philosophy, 2015 
 

 2	  

 
Two statements are made in the objectives of the Code, which need to be understood, since the 
objectives are supposed to play an important role when the Code is applied (Bengtsson, 2001). 
The statements – that nature is worthy of protection, and that humans have a right to modify and 
exploit nature – give, however, rise to many questions, and are therefore not easy to understand 
just by reading the legal text. As many other sentences in Swedish laws, they seem to express 
moral statements. Other examples of this in Swedish laws are the use of terms like 
“unreasonable” and “unfair”. How should such seemingly moral but unclear expressions or terms 
in the law be interpreted? 
 
Interpretation of law can be regarded as including both a backward-looking and a forward-
looking component, where the backward-looking component consists of reproducing something 
already existing, and the forward-looking component consists of inventing and making something 
new (Dickson, 2010). One example of a backward-looking component could be the use of 
preparatory works, where the intention of the legislator might be explicitly described. In Sweden, 
such preparatory works are seen as legal sources, and are thus often used when interpreting legal 
texts (Kleineman, 2013). A parallel can be drawn to interpreting literature. One can make an 
interpretation that fits with the author’s intention about what the meaning should be, but one can 
also make an interpretation that totally differs from the intention of the author, but is plausible or 
relevant for other reasons (Føllesdal, 1979). One reason to interpret laws in accordance with the 
legislator’s intention is that the people might have chosen the legislator, and that it would be 
undemocratic to do otherwise (Spaak, 2013). However, sometimes the legislator’s intention is not 
known. 
 
By studying preparatory works of the Environmental Code, I have previously found that by the 
statement nature is worthy of protection in the Environmental Code, the nature is attributed both 
an extrinsic value and an intrinsic value in the Code.1 It not explicitly written in the Code itself, 
but e.g. the following quotes from the preparatory works, where the value of the nature is 
discussed, suggest that the intention was to in some way express that nature has both extrinsic 
and intrinsic values: 
 

“The nature is not only habitat for humans, but also has its own worthiness of protection.” 
(Prop. 1997/98:45 p. 7 Part 2, author’s translation, emphasis added) 

 
“[…] which is a natural consequence of that the nature is ascribed an independent 
worthiness of protection.” (Prop. 1997/98:45 p. 9 Part 2, author’s translation, emphasis 
added) 
 
“Besides that the nature is worthy of protection as such, the nature and its resources are 
prerequisites for production and welfare and for human survival.” (Prop. 1997/98:45 p. 9 
Part 2, author’s translation, emphasis added) 

 
This interpretation of the objectives of the Environmental Code can so far be regarded as a 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 The work is unpublished, however I can refer to my conference papers: On seemingly inconsistent moral 
statements in Swedish environmental law, presented at 23rd World Congress of Philosophy, 2013 in 
Athens, Greece, and Är de etiska ställningstagandena i miljöbalkens portalparagraf motsägelsefulla?, 
presented at the annual meeting of IVR Swedish section, 2014 in Uppsala, Sweden. 
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backward-looking one, as it is faithful to the legal sources that describe the intention of the 
legislator, and doesn’t include further inventions. However, this interpretation does not lead us 
particularly far since it is still unknown what the consequences of the values of nature are. Does 
the worthiness of protection of the nature imply limitations on our actions? If so, are those 
limitations sufficiently considered when stating that humans have a right to modify and exploit 
the nature? Depending on how they are interpreted, the two statements could be consistent or 
inconsistent. Furthermore, how they should be interpreted isn’t described in any legal source, 
which makes it necessary to make a forward-looking interpretation as well. 
 
A question then arises about which forward-looking component that should be used. Since the 
expressions that will be interpreted are seemingly moral, it is relevant to investigate if it is 
plausible to use ethics, i.e. moral philosophy. This method will thus be discussed, departing from 
one of the main philosophical traditions concerning the nature of law: legal positivism (Marmor, 
2011). The aim of this paper is to investigate if legal positivism, or more precisely Joseph Raz’ 
hard/exclusive and H. L. A. Harts soft/inclusive positivism, is compatible with using ethics in 
legal interpretation in a case like the one described above. This is important to investigate since 
legal positivism is a widespread approach to the nature of law in Sweden, and it is sometimes 
assumed to, to put it roughly, separate law from morality (Spaak, 2013). Even if “use ethics” can 
refer to several different methods, I will speak of it as if it were one method until the last section 
of the paper, where some different ways of using ethics will be discussed. 
 

Hard positivism 
In this section, it will be discussed whether Joseph Raz’ hard legal positivism is compatible with 
using ethics in legal interpretation. According to legal positivism in general, whether something 
is law is determined by social facts (Murphy, 2009). Being a hard positivist, Raz advocates the 
idea that there is no morality in law – any sentence in the law that seems to express a moral 
statement does not really make a moral claim according to Raz, but the meaning of it might yet 
be unsettled (Murphy, 2009). In cases where such words occur and there is a need for 
determining their content, this gets done by someone who has been given the right to do this, e.g. 
legislators or judges that simply decide the content (Murphy, 2009). When the content of a law 
has been settled, the law can be applied, and at this stage there shouldn’t be any need for moral 
considerations (Raz, 2009). 
 
Questions that arise about the decision-making of the law’s content include: “How should the 
content of the law be decided?” or more specifically, “Which methods are reasonable to use when 
interpreting law, given hard positivism?” – questions that can be separated from questions about 
the nature of law (Dickson, 2010). Interpreting law may e.g. involve making definitions of 
different kinds, and one can ask how these definitions should be made, and what kinds of 
definitions that are plausible to make. If the aim is to replace a vague and ambiguous concept 
with a more clear and exact concept, it would perhaps be useful with the tool of making 
explications. Following Rudolf Carnap (1947), this involves clarification of the concept (or the 
term used for it) that needs to be replaced; the explicandum, and a precise articulation of the 
second replacing concept (or its term); the explicatum (Carnap, 1947; Salmon, 1989). The 
explicatum should be (1) similar to the explicandum, (2) exact, (3) fruitful (i.e. deepen our 
understanding) and (4) as simple as (1)-(3) permit (Salmon, 1989). 
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From the study of the preparatory works, I have found that nature is ascribed extrinsic and 
intrinsic value by the expression “nature is worthy of protection” in the Environmental Code. 
What is currently not described in the legal sources, and does not seem to follow logically, is the 
implications of these values – an answer to the question: “Does the worthiness of protection of 
the nature imply limitations on our actions?”. In order for the explicatum to be fruitful and more 
exact than the explicandum, the implications of these values need to be described when making 
the explication. In order for the explicatum to be similar to the explicandum, what one decides to 
be the implications of extrinsic and intrinsic value might have to be what one would expect 
should follow from the original expression about nature’s worthiness of protection, and since this 
is not established in legal sources (which gave rise to the need for a forward-looking 
interpretation in the first place), it seems plausible to regard how the expression is used in 
ordinary language. This is particularly important in a legal context, since the predictability of the 
law is generally regarded as an important quality of the law (Wahlberg, 2010). However, when 
deciding what the implications of extrinsic and intrinsic value are, it will not be enough to regard 
how these terms are used in ordinary language, since they are used in many different ways, but 
other kinds of sources will also be needed. Extrinsic value and intrinsic value are philosophical 
concepts, which gives rise to a need for philosophical investigations in order to get a plausible 
description of their implications. 
 
This could be compared to the distinct ways of making a definition of a term, described as (i) 
stipulating a meaning for the term, regardless of how it is commonly used, (ii) making the 
definition dependent of the way the term is commonly used, or (iii) a mix of using the knowledge 
of the common usage of the term, and making amendments (Næss, 1992). If great predictability 
of the law is a goal, alternative (ii) and (iii) seem most appropriate. A definition of the expression 
“nature is worthy of protection” that is very different from what one would normally mean by 
this expression, and thereby probably different from the meaning that people (that aren’t jurists) 
would assume that the expression has in the law, can be considered to lead to greater 
unpredictability of the law than if the definition would correspond to the common usage of the 
expression. However, a crucial fact about terms such as “justice”, “cruel”, “reasonable”, “fair”, 
“worthy”, or “value”, is that the terms are used in many different ways in ordinary language. It is 
difficult to decide which of the common usages one should use for a definition in a legal case, 
and combining several common usages could lead to contradictions. This problem makes it 
unsuitable to rely only on the ordinary language when deciding the content of the law, and 
thereby alternative (iii), which both takes into account how the term is commonly used, but also 
includes making amendments when needed, could be the best method. The amendments would in 
this case plausibly be the results from a philosophical investigation. 
 
Raz discusses cases where the law is unclearly formulated and cannot be applied without first 
deciding what the content of the law is. Here, the ones who are given the power to decide the 
content of the law, i.e. the judges, have to make such a decision by inventing and developing, and 
Raz writes that the judge in this stage can make moral considerations (Raz, 2009). It therefore 
does not seem to be a problem for the hard positivist if morality is being used in deciding the 
legal content, since this is not in conflict with two of the hard positivists’ most important 
premises: that the content of the law does not directly depend on morality, but instead on the 
social fact that authorities make certain decisions, and that the statements in the law that are 
similar to moral statements do not make moral claims. “How ought a judge to decide the content 
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of the law?” is a moral question, and it does not seem unreasonable to say that the judge should 
make own moral considerations or take into account the arguments and theories of ethicists. As 
Torben Spaak describes it, “[…] legal positivism is a theory about the nature of law, not a theory 
of application of law, and […] it is compatible with a number of different approaches in the 
interpretation of laws and other legal materials.” (Spaak, 2013, p. 53, author’s translation). 
Hence, hard legal positivism is compatible with using ethics in legal interpretation. 
 

Soft positivism 
In this section, it will be discussed whether H. L. A. Hart’s soft legal positivism is compatible 
with using ethics in legal interpretation. Hart argues that these social facts that determine the law 
consist of the acceptance of a system of rules (Hart, 2012). These rules are normative social rules, 
i.e. rules that officials (and perhaps also legal subjects) believe should be followed (Murphy, 
2009). Hart distinguishes between primary rules, which govern our actions, and secondary rules, 
which e.g. determine which the binding primary rules are (Hart calls such rules “rules of 
recognition”), and argues that the law consists of both kinds of rules (Murphy, 2009). A rule of 
recognition could be compared to Thomas S. Kuhn’s idea of the prevailing paradigms in 
scientific communities – it is, like a paradigm, accepted without question (Kuhn, 1970; Murphy, 
2009). 
 
There are no specific requirements for how a rule of recognition about what constitutes binding 
law should look like. It simply depends, according to Hart, on what is accepted as a rule of 
recognition, by law practitioners and other legal authorities. If a rule of recognition requires or 
permits morality in law (e.g. that the law must conform to a particular moral standard, or that 
moral claims can be made in the law), law and morality can be united, which is what makes the 
positivism “soft” instead of “hard” (Murphy, 2009). Hart argues that legal issues can be open-
textured, e.g. by expressing an unclear value proposition (Hart, 2012). Through discretion the 
answers can be decided by legal authorities, and in this process, moral considerations can be 
made (Hart, 2012). Given that a rule of recognition permits morality in law, the soft positivism 
hence seems to allow making expressions that refers to moral values in legal texts, and making 
moral investigations when deciding the content of them. In order for morality to be incorporated 
into Swedish law, it is thus required that (a) Sweden’s rule of recognition allows references to 
morality in the law, and (b) that it is actually made a reference to morality in the law. 
 
There are several examples in the Swedish legal system where the meanings of ambiguous terms 
in the law have been determined through moral reasoning. One example is when determining 
what is “the child’s best interests”, where there are recommendations given in the Parental Code 
(1949:381), but where the child’s best interests must be determined in each case based on an 
assessment of the individual circumstances (see e.g. the case NJA 1999 s. 451). Another example 
is the determination of when an individual suffers “injury or harm” by disclosure of information 
according to the former Secrecy Act (1980:100) (see the case RÅ 1981 2:34 III). Principles of 
proportionality applied in environmental legislation are further examples, including e.g. 
considerations about whether there is a correct balance between a community’s advantages and 
an individual’s disadvantages due to restriction in the individual’s use of her/his property (see 
e.g. the case RÅ 1996 ref 40). By pointing at examples where references to morality have been 
made in the Swedish law through ambiguous terms, and moral considerations have been made in 
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Swedish legal cases to determine the content of these terms, it is argued that Sweden’s rule of 
recognition allows morality in the law in general. Furthermore, it has previously been argued that 
the expression “nature is worthy of protection” in the Swedish Environmental Code is a reference 
to morality in the Environmental Code, more precisely about the value of the nature (see e.g. the 
above presented quotes from the preparatory works of the Code). Hence, both (a) and (b) seem to 
be fulfilled and we seem to have reasons to turn to ethics when interpreting the law in this case. 
 

The use of ethics 
It has been concluded that both hard and soft legal positivism are compatible with using ethics in 
legal interpretation, but it remains to be discussed in what way one should “use ethics”. Should 
one, as e.g. a judge, use one’s moral intuition, or use the results of research in moral philosophy? 
Both these methods have the problem that different persons’ intuitions, as well as different moral 
philosophers’ research results (and different interpretations of the same results), will give rise to 
alternative suggestions of interpretations. This might lead to an unpredictable result of the 
interpretation no matter which of the two methods is used. It can however be argued that a 
procedure of using research in ethics (e.g. ethical theories) can be done in a more structured and 
explicit way, and thereby to a lager extent be possible to repeat in new cases, compared to when a 
person’s intuition is used – making the outcomes of the first method more predictable. The use of 
results of research in ethics might also lead to more well-founded answers than relying on one’s 
own intuitions, e.g. since one’s intuitions may be more likely to contain inconsistencies. Answers 
to these comparisons could be to argue that also intuitions can be explicitly motivated and well-
grounded, and that e.g. many ethical theories include contradictions. 
 
Furthermore, the results of research in ethics might be more accessible for the legal subjects (e.g. 
in the literature), while the judges’ intuitions are not, which should make it more easy for the 
legal subjects to predict the outcome if an interpretation is based on research in ethics. This 
argument does not seem so relevant if people actually don’t take note of the research, though. 
There is however no need for proving that using results of research in ethics is actually better 
than using one’s moral intuition, since the aim of the paper is to investigate if using ethics in 
general is compatible with legal positivism, and it has been concluded that it is. It has also been 
presented some arguments for why ethics in some cases ought to be used in legal interpretation, 
given legal positivism. The conclusion that ethics ought to be used in legal interpretation might 
be possible to reach given other theories about the nature of law (e.g. natural law theories), but 
perhaps with the use of other arguments, which would be an interesting subject for further 
investigation. 
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