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ABSTRACT 

 

 

 

 

The purpose of this thesis has been to assess the legal preconditions for using environmental 

taxes and charges in the perspective of EC-law, focusing in particular on environmental 

taxation and compatibility with the law regulating the free movements of goods. The thesis 

has also aimed at examining whether Community measures, limiting state competence in 

adopting and implementing environmental taxes, are likely to be taken in the future. To fulfill 

the purpose primary sources of EC-law, as well as relevant case-law and legal scientific 

literature, have been examined. The study has also aimed at examining the legal preconditions 

concerning environmental taxation solely in the perspective of EC-law, and compatibility 

with other international obligations will therefore not be discussed. The study has shown that 

the competence of member states of adopting environmental taxes is quite large. Few concrete 

common measures limiting state competence have been taken and future measures are likely 

to be of minimum or framework character due to difficulties in reaching unanimous taxation 

decisions. Moreover, national environmental taxation measures are promoted by the 

Community. There are thus few reasons for why environmental taxes and charges at national 

level should not be adopted.  
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SAMMANFATTNING 

 

 

 

 

Syftet med denna uppsats har varit att utreda de rättsliga förutsättningarna för användandet av 

miljöskatter och miljöavgifter ur ett EG-rättsligt perspektiv, med tyngdpunkten på 

användandet av miljöbeskattning och förenlighet med bestämmelser angående den fria 

rörligheten av varor. Uppsatsen har även syftat till att undersöka huruvida 

gemenskapsåtgärder, som begränsar medlemsstaters kompetens att anta och implementera 

miljöskatter, är sannolika att antas i framtiden. För att uppfylla syftet har primära EG-

rättskällor, relevant rättspraxis samt doktrin undersökts. Undersökningen har endast syftat till 

att undersöka de rättliga förutsättningarna för miljöbeskattning ur ett EG-rättsligt perspektiv, 

och förenlighet med andra internationella skyldigheter har därför ej att diskuterats. 

Undersökningen har visat att medlemsstaters kompetens att anta och tillämpa miljöskatter är 

relativt stor. Få konkreta gemenskapsåtgärder, som begränsar medlemsstaters kompetens, har 

antagits och framtida gemenskapsåtgärder kommer troligen att vara av minimi- eller 

ramkaraktär på grund av svårigheten med att nå enhetliga beslut vad gäller 

beskattningsåtgärder. För övrigt uppmuntras nationella miljöskatter av gemenskapen. Det 

finns därför få skäl till varför medlemsstater ej bör införa nationella miljöskatter och 

miljöavgifter. 
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Chapter 1 

INTRODUCTION 

 

 

 

 

1.1 Background 

The threats to the environmental quality and human health are growing worldwide.1 Water 

scarcity is a threat to agriculture in many countries, depletion of forestry and soil degradation 

cause losses of biodiversity and creates risks for the sustainability of the food chain, toxics 

accumulate in the food chain and the ozone-layer is degraded by emissions from ozone-

depleting chemicals, to name a few examples.2 As a consequence of the increasing number of 

threats to the environment, the protection of the environment has become a political issue of 

increasing importance in the European Community and in many of its member states during 

the last decades.3 Traditionally, environmental policies have relied upon command-and-

control systems in the form of regulations to achieve standards of environmental protection,4 

however, the use of economic instruments, such as taxes and charges, as a cost efficient5 tool 

for internalizing the external costs and hence promote improved environmental quality, have 

increased in many member states during the last decade.6 When member states wish to 

implement environmental protection measures, they must ensure that those are compatible 

with the obligations laid down in EC-law. Protective measures, such as taxes and charges, 

must for example be compatible with the obligations regarding competition, the single market 

and free movements of goods and fiscal policy. An assessment of the legal obligations laid 

down in EC-law is thus essential before adopting and implementing environmental taxes at 

national level.  

 

 

 

 
                                                 
1 UNEP (2002). 
2 Sterner (2003). 
3 Mahmoudi (2003). 
4 Barnes and Barnes (1999), p. 129. 
5 Economic instruments are according to economic theory more cost efficient than command-and-control 
systems, when marginal abatement costs are heterogeneous. See for example Romstad (1999) and Bateman et al. 
(1990). 
6 Speck and Ekins (2002), p. 87-106. 
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1.2 Purpose 

The purpose of this thesis is to assess the legal preconditions for using environmental taxes 

and charges in the perspective of EC-law, focusing in particular on environmental taxation 

and compatibility with the law regulating the free movements of goods. Moreover, the thesis 

also aims at examining whether Community measures, limiting state competence in adopting 

and implementing environmental taxes, are likely to be taken in the future.  

 

1.3 Method 

To fulfill the above given purpose a three-step-approach have been used. The aim of the first 

step was to clarify the legal preconditions for the adoption and implementation of 

environmental taxes when Community measures are lacking. To be able to present the legal 

framework, primary sources of EC-law, in particular the EC Treaty, have been examined. The 

primary sources have been assessed along with relevant case-law. The judgments of the EC-

court are, in general, of significant impact for the interpretation of EC-law due to its 

framework character. The legal scientific literature related to EC law has been studied to 

increase the understanding of case-law. The aim of second step was to identify if measures, in 

the form of secondary law such as regulations, directives, and decisions, reducing national 

competence within the area of environmental taxation, have been taken. The aim of the third 

step was to carry out an analysis of the future of EC policy and legislation relating to the use 

of environmental taxation. To be able to make such an analysis, soft-law,7 such as 

communications, proposals and resolutions, was assessed. The thesis is thus to the largest 

extent descriptive, however, to some extent evaluating. 

 

1.4 Scope 

The purpose of this thesis is to examine the legal preconditions concerning environmental 

taxation solely in the perspective of EC-law. However, when taxation measures are adopted 

and implemented, compatibility with other obligations than the ones laid down in EC-law 

must be assured as well. Such requirements include obligations towards third countries and 

parties, such as the provisions of World Trade Organization. However, these rules and other 

international obligations will not be discussed in this thesis.  

 

 

                                                 
7 Non-binding declarations.  
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1.5 Definitions of Environmental Taxes and Charges 

There is no generally accepted definition of an environmental tax. However, a group of 

experts from the European Commission, Eurostat and OECD have defined an environmental 

tax as “a tax whose tax bas is a physical unit (or proxy of it) that has a proven specific 

negative impact on the environment”.8 The term tax refers to “compulsory (by law), 

unrequited payments to the general government”, while the term charge refers to “compulsory 

payments that are levied more or less in proportion to the services provided”, that is, the 

revenue is earmarked for specific purposes.9 Environmental charges are defined as “charges 

where the charge base is a physical unit, or proxy thereof, which is known to be harmful to 

the environment”. The term levy will be used for both taxes and charges.  

 

1.6 Outline 

The thesis will be organized as follows; the second chapter of the thesis aims at giving a short 

description of the development of environmental protection in EC-law. It will also briefly 

describe EC environmental principles and give a few examples of secondary legislation 

within the field of environmental protection. The third chapter describes the distribution of 

competence between the Community and member states regarding environmental taxation. 

The fourth chapter describes the use of environmental taxes and charges at Community level 

during the last decades and carries out an analysis of the future use of such instruments. The 

last chapter summarizes and concludes the thesis.  

                                                 
8 ECOTEC, 2001. 
9 Ibid.  
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Chapter 2 

HISTORICAL DEVELOPMENT OF ENVIRONMENTAL PROTECTION  

 

 

 

 

In this chapter the development of environmental protection in the EC-law will be described. 

Relevant general principles, such as the subsidiarity principle, and specific principles, such as 

the polluter-pays-principle and the precautionary principle, in EC environmental law will be 

examined as well. Lastly, a brief overview of measures within specific environmental fields 

will be given.  

 

2.1 Environmental Protection Measures at Community Level 

In the original EEC Treaty of 1957 explicit references to environmental protection or other 

environmental policies were lacking.10 The essential objective of the Community was to 

promote “a harmonious development of economic activities, a continues and balanced 

expansion, an increase in stability, an accelerated raising of the standard of living and closer 

relations between the member states belonging to it”.11 However, even if the main objective 

of the treaty was economic development and integration, numerous environmental protection 

measures were adopted.12 An increasing trade and increased amount of transboundary 

pollution, following from elimination of national barriers for the establishing of the common 

market, and a growing awareness of the effects of environmental pollution, gave rise to a need 

for environmental protection measures at Community level.13 During the 1960s directives on 

noise levels and pollutants emissions of motor vehicles and a directive on classification, 

packaging and labeling of dangerous substances were adopted among others. However, since 

the Community was lacking explicit competence of adopting environmental measures, the 

activities had to be motivated by economic concerns (to eliminate obstacles to the free 

movements of goods) and the directives were thus based on article 95.  

 

                                                 
10 Krämer (1998), p. 1.  
11 Article 2 EEC-Treaty.  
12 Krämer (1998), p. 1. 
13 Ibid. 
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In 1970, the Commission declared that it was necessary to draw up an environmental action 

program and in 1973 the first program was adopted.14 The program declared that “the task of 

the European Economic Community is to promote… a harmonious development of economic 

activities…, which cannot now be imagined in the absence of an effective campaign to 

combat pollution and nuisance or of an improvement in the quality of life and the protection 

of the environment, the improvement in the quality of life and protection of the natural 

environment are among the fundamental tasks of the Community”. After the first 

environmental action program the environmental policy of the Community developed and five 

further programs were adopted,15 without any explicit powers to adopt environmental 

provisions. In 1980, the Court stated that “provision on the environment may be based upon 

article 100A” (now article 95)16 and in the third program in 1983 it was declared that the 

environmental policy of the Community had its own priorities. Without changing the Treaty 

environmental protection thus became one of the Community’s fundamental tasks.17 

However, economic development and integration was the main objective and in case of 

conflict the latter was prioritized.18 Nor could the environmental activity at community level 

prevent member states from taking unilateral environmental measures. The adopting of 

environmental measures was, formally, entirely within the competence of member states.  

 

In 1987, the Single European Act (SEA) was adopted.19 The SEA amended the original 

Treaty in several aspects, which influenced the distribution of competence in environmental 

matters.20 A new section, “Environment”, was introduced in the third part of the Treaty. The 

new section consisted of articles 130s to 130t (now articles 174 to 176), which declared the 

conditions of Community policy regarding the environment. The Community was thus given 

an explicit competence of adopting measures for the protection of the environment. 

Furthermore, article 100A.3 (now article 95.3) was amended to include also a high level of 

protection of the environment and the possibility to restrict the free movement of goods due to 

environmental matters was introduced in article 100A.4 (now article 95.4 and 95.5). Qualified 

                                                 
14 First Environmental Action Program (1973) O.J. C112/1.  
15 These were adopted in 1977, 1983, 1987, 1993 and 2001. 
16 Case 91/79, Commission vs. Italy (1980), E.C.R. 1099 (n.8). 
17 Although the environmental action programs had no formal legal power, they had (great) legal impact. See 
Mahmoudi (2003).  
18 The court however declared that national restriction on the free movement can be justified if the purpose is to 
satisfy mandatory requirements, such as environmental protection. This will be discussed in detail below. See 
section 4.2.2. 
19 Dahlberg, 1997, p. 46 
20 Ibid. 
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majority voting regarding secondary law under article 100A (now 95) was also introduced.21 

The SEA thus gave the environment a special position in the Treaty. However, article 2, 

where the fundamental tasks of the Community are stated, was not amended22 to state that 

environmental protection was of general interest of the Community.  

 

In 1993, the Maastricht Treaty on European Union was adopted.23 With this treaty a specific 

reference to the environment was introduced in article 2 and consequently the list of activities 

given in article 3 was extended to provide for an environmental policy at Community level. 

Furthermore, a qualified majority voting in environmental matters under article 130s (now 

article 175) was introduced, however, excluding decisions on fiscal matters (such as taxes), 

town and country planning and soil use which must be adopted unanimously. Article 130r 

(now article 174) was amended to improve the protection of the environment; the 

precautionary principle was added. The Maastricht Treaty thus gave environmental protection 

a status as high as all other fundamental objectives of the Community. Environmental 

protection must no longer be a part of other policies to be legitimate, but rather be integrated 

in all Community policies.  

 

The Amsterdam Treaty of 1997 introduced amendments that were of significant importance 

for the protection of the environment, in particular for the distribution of competence and the 

balancing between environmental interests and the free movement of goods. One of the most 

important amendments in this aspect were the changes in article 100A (now article 95) 

paragraph 4.24 Paragraph four was changed into four new paragraphs (4-7). The new 

paragraphs introduced, at least in theory, the possibility for member states to not only 

maintain25 stricter provisions, but also to introduce26 new, more stringent, national 

environmental provisions. However, the possibility is subject to several restrictive 

conditions.27 Moreover, with the Amsterdam Treaty the concept of sustainable development 

was included in article 2 of the EC-Treaty and in article 2 in the EU-Treaty. Sustainable 

development thus became one of the general interests of the Community.28 The requirement 

                                                 
21 Decisions on environmental matters still had to be taken unanimously (Krämer, 1999, p.3).  
22 Nor article 3 was changed.  
23 Dahlberg, 1997, p. 49. 
24 Fälth, 1997, p. 241. 
25 95.4 ECT. 
26 95.5 ECT. 
27 This will be discussed more in detail below. See section 3.3.2. 
28 The concept “sustainable growth” was imparted in article 2 as one of the objectives of Community law already 
in the Maastricht Treaty. Neither of the two concepts was defined in the Treaty. However, since the concepts 
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of integration of environmental protection in all Community policies was enhanced by 

forming the new article 6.29  

 

2.2 Environmental and Related Principles in the EC Law 

The general principles of Community law is given in the first section of the EC Treaty. Some 

of these principles, in particular the subsidiary principle and the principle of integration, are 

relevant from an environmental perspective. Other specific environmental principles, such as 

the polluter-pays-principle and the precautionary principle, are given in other parts of the EC 

Treaty. The latter environmental principles are not to be seen as binding rules, but rather as 

general guiding principles of Community environmental policy.30 

 

2.2.1 Polluter-Pays-Principle 

The polluter-pays-principle builds on economic efficiency theory which suggests that the 

price of a good or a service should fully reflect its total cost of production, including the cost 

of using environmental resources such as water, air and land.31 By internalizing the cost of 

environmental damage resulting from economic activities an incentive to reduce such damage 

is given.32 The principle was introduced in the first environmental action program and was 

formally laid down in the EC Treaty in 1987 by the Single European Act. However, the 

opinion on the exact meaning of the principle is divided. When an economic principle is 

introduced into a legal act, several difficulties may arise.33 One question that arises is how 

polluter and pollution should be defined? Should pollution be defined as the physical damage 

arising from an activity or as the pollution that exceeds legitimate limiting values?34 Another 

question that arises is how much a polluter should pay? Estimating the damage impacts and 

their monetary equivalents (the damage costs) can be difficult, or even impossible, in practice. 

In practice, the principle has therefore often been ignored both at Community level and 

                                                                                                                                                         
originate from the report “Our Common Future” by the Brundtland Commission, they have been interpreted in 
consensus with the definition given in this report.  
29 Article 6 in the EC-Treaty states that “Environmental protection requirements must be integrated into the 
definition and implementation of the Community policies and activities referred to in Article 3, in particular with 
a view to promoting sustainable development”. 
30 Krämer (2000), p. 10. 
31 Bateman et al. (1991), p.145. 
32 Ibid.  
33 Mahmoudi (2003), p. 62. 
34 Physical pollution is not the same as economic pollution. According to economic theory, economic pollution 
is the pollution above the optimal pollution level and a polluter shall, accordingly, only pay for environmental 
damage exceeding the optimal values.  
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national level and the costs of environmental damage have generally been borne by public 

authorities.35  

 

2.2.2 The Principle of Preventive Action  

The principle of preventive action was introduced in the third environmental action program 

and was laid down in the Treaty in 1987. The principle requires that action should be taken at 

an early stage to prevent environmental damage rather than repairing damage. Preventive 

actions are considered more efficient both from an environmental and an economic 

perspective. Some damages on the environment are difficult or impossible to repair and the 

costs of repairing are generally much higher than the costs of preventing damage.36 The 

principle is applied in Community law in several ways, such as the application of limit values 

of emissions and the use of economic instruments and permit requirements.  

 

2.2.3 The Precautionary Principle 

The precautionary principle was laid down in the EC Treaty in 1993. The principle was not 

defined in the EC Treaty and the content is therefore unclear. However, the principle has been 

defined in other circumstances. In the Rio Declaration in 199237 it was stated that “in order to 

protect the environment, the precautionary approach shall be widely applied by States 

according to their capabilities. Where there are threats of serious or irreversible damages, lack 

of full scientific certainty shall not be used as a reason for postponing cost-effective measures 

to prevent environmental degradation”.38 Measures at Community level, when scientific proof 

is absent, may therefore be justified on the grounds of this principle.39 In 2000, a 

communication on the precautionary principle was published. The purpose of the 

communication is to outline the approach for using the precautionary principle, establish 

guidelines for applying it, build a common understanding of how to assess, appraise, manage 

and communicate risks that science is not yet able to evaluate fully and to avoid unwarranted 

                                                 
35 Krämer (2000), p. 20. 
36 Mahmoudi (2003), p. 60.  
37 Rio de Janeiro Declaration on Environment and Development, principle 15.  
38 The principle has been defined in The Convention on the protection of the marine environment in the North-
East Atlantic, which the Community is part to, as well. In this convention the principle is defined as a principle 
“by virtue of which preventive measures are taken when there are reasonable grounds for concern that 
substances or energy introduced directly or indirectly into the environment may bring about damage to human 
health, harm living resources,…even where there is no conclusive evidence of a causal relationship between the 
inputs and effects”. 
39 According to Mahmoudi (2003), p. 59, some argue that the precautionary principle does not have a legal value 
independent from the principle of preventive action. 
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recourse to the precautionary principle, as a disguised form of protectionism.40 The 

communication states that the principle should be considered within a structured approach to 

the analysis of risk which comprises risk assessment, risk management and risk 

communication.41 Moreover, it is stated that “recourse to the principle presupposes that 

potentially dangerous effects… have been identified, and that scientific evaluation does not 

allow the risk to be determined with sufficient certainty” and that when action is needed that 

measures should be proportional and non-discriminatory.42 Furthermore, the measures must 

be consistent with similar measures already taken and be based on an examination of potential 

costs and benefits of action or of lack of action.43 

 

2.2.4 The Principle of Rectifying Damage at Source  

The idea behind the principle of rectifying damage at source is that environmental damage 

should be handled before the damages get irreparable.44 It is argued by some that this 

principle requires the Community to adopt emission limit values rather than quality standards; 

however, the trend in Community policy is to use the latter instruments.45 The principle has 

been applied by the Court in cases concerning the free movement of waste.46 In case C-2/90, 

the principle was referred to, to justify national restrictions on import of waste.47 However, 

the principle has been criticized to be weak and indistinct and that the principle lacks legal 

value.48  

 

2.2.5 The Principle of Integration  

Article 6 states that “environmental protection requirements must be integrated into the 

definition and implementation of Community policy and activities referred to in Article 3, in 

particular with a view to promoting sustainable development”. The principle of environmental 

requirements was first introduced in the third environmental action program and than laid 

down in the Treaty through the Single European Act in 1987.49 The principle was then 

                                                 
40 Section 2.  
41 Section 5. 
42 Section 6.  
43 Ibid.  
44 Mahmoudi (2003), p. 61. 
45 Ibid.  
46 See case C-2/90, Commission vs. Belgium (1992), E.C.R. I-4433 and case C-155-91, Commission vs the 
Council (1993), E.C.R. I-939. 
47 However, the case has been criticized (även ur detta hänseende???). The case will be discussed later. See 
section 3.2.2.  
48 Mahmoudi (2003), p. 62. 
49 Article 130r(2), today article 174(2).  
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amended through the Maastricht Treaty and than the Amsterdam Treaty. The interpretation of 

the present formulation of the principle is that “where a measure is taken under the EC Treaty, 

full consideration should be given to protecting the environment”.50 The principle does not 

allow that environmental objectives are given priority over other requirements; rather it 

requires that the EC policy must attempt to achieve all of the objectives.51 However, the 

discretion of Community policy to apply the principle is “wide” and whether the principle 

will be applied or not will depend on the political will of Community institutions.52  

 

2.2.6 The Subsidiarity Principle   

The subsidiarity principle was first introduced into the EC Treaty in 1987 through the Single 

European Act. At that time the principle was limited to environmental matters. Through the 

Maastricht Treaty the principle became applicable to all Community measures. The 

Amsterdam Treaty added a protocol, where provisions for the application of the principles of 

subsidiarity and proportionality were laid down.53 The principle states that the Community 

can take action “...in areas which do not fall within its exclusive competence…if and in so far 

as the objectives of the proposed action cannot be sufficiently achieved by the Member States 

and can therefore…better be achieved by the Community”.54 That is, the principle is 

applicable in areas where competence is shared between member states and the Community 

and is therefore particularly important in the area of environmental protection. The protocol 

establishes three guidelines for deciding whether the condition in the principle is fulfilled.55 

First of all, the issue shall have transnational aspects. Secondly, actions by member states or 

lack of Community action would conflict with requirements of the Treaty or would 

significantly damage member states’ interests. Thirdly, action at Community level would 

produce clear benefits or effects compared with action at national level. The protocol also 

establishes that the principle of proportionality shall be considered,56 and defines the 

principles as a requirement of the actions by the Community to not go beyond what is 

necessary to achieve the objectives in the Treaty.57 However, whether measures at 

Community level is to be regarded as better than measures at national level will depend on 

how the term better is defined. Better measures must most likely be understood as measures 
                                                 
50 Krämer (2000), p. 16. 
51 Ibid., p. 15. 
52 Ibid., p.16. 
53 Protocol on the application of the principles of subsidiarity and proportionality. O.J. C340/105, (1997). 
54 Article 5. 
55 See section 5. 
56 Section 4. 
57 Section 1. 
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that improve the overall quality of the environment in the Community. Whether a Community 

measure is better or not must however be decided on a case-by-cases basis.58  

 

2.3 Environmental Measures at Community Level (Secondary Law) 

According to article 174 of the EC Treaty the Community policy on the environment shall 

contribute to pursuit the several environmental objectives. Those are; preserving, protecting 

and improving the quality of the environment, protect human health, prudent and rational 

utilization of natural resources and promoting measures at international level.59 That is, the 

environmental objectives of Community policy are broad and an important number of 

measures have been adopted within those areas.60 Measures can be both horizontal and 

specific and are adopted within several different areas. Horizontal measures try to regulate 

situations that go beyond one specific situation. Such measures include measures on 

environmental impact assessment, pollution control, environmental labeling and 

environmental liability. Specific measures regulate a specific environmental area. Such 

measures include measures on biodiversity and nature conservation, water, air, products, 

waste and noise. In the area of nature conservation the directives on the conservation of wild 

birds61 and on the conservation of natural habitats62 has been adopted. In the area of products 

measures regarding ozone-depleting substances63 and other chemical substances64 have been 

taken. In the water field, directives on the quality of drinking water,65 on bathing water66 and 

on groundwater67 have been adopted. The amount of Community measures adopted in the 

environmental field is extensive and the examples given here are only a fraction of the total 

amount.68  

 

                                                 
58 Mahmoudi (2003), p. 54. See also section 3.1. 
59 Article 174(1). 
60 Krämer (1997), p. 118. 
61 Directive 79/406 on the conservation of wild birds. 
62 Directive 92/43 on the conservation of natural habitats and of wild fauna and flora. 
63 See regulation 3093/94. 
64 See for example directive 67/548 regarding classification, labeling and packaging of dangerous substances and 
directive 79/117 regarding bans of certain pesticides. 
65 Directive 80/778 relating to the quality of water intended for human consumption.  
66 Directive 76/160 on the quality of bathing water. 
67 Directive 80/68 on the protection of groundwater against pollution caused by certain dangerous substances.  
68 For an extensive description of measures adopted at Community level within the environmental field, see 
Krämer (2000), p. 131-261. 
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Chapter 3 

DISTRIBUTION OF COMPETENCE 

 

 

 

 

In this chapter the distribution of competence between the Community and member states in 

the case of environmental protection, with emphasis on the use of environmental taxes and 

charges, will be assessed. Primary sources, in particular the EC-treaty, have been studied. 

However, the primary sources are of framework character and do not cover all types of 

situations. The EC court plays a crucial part in interpreting the provisions in EC legislation 

and the judgments of the court clarify the legal precondition in many cases. Relevant case-law 

relating to the division of competence in environmental matters has therefore been examined 

as well.  

 

3.1 General Aspects  

Since environmental protection69 is one of the essential objectives70 of the Community, the 

Community is competent of adopting legal provisions in order to achieve its objective. 

However, when the Community adopts legal provisions to promote the quality of the 

environment, considerations to other rules and principles must be taken. The subsidiary 

principle71 states that the Community only can take legal actions within those areas where 

competence is conferred by the EC-Treaty, or within areas, which do not fall within its 

competence but where a proposed action cannot sufficiently be achieved, by the member 

states and therefore better be achieved by the Community. Such a case could for example be 

the existence of transboundary pollution, such as emissions of carbon dioxide (CO2) into the 

air, or depletion of the ozone layer, which is difficult, or impossible, to impede by measures in 

individual member states.72 When environmental problems are transboundary coordination at 

                                                 
69 According to article 174.1 ECT, the objective of EC environmental policy and law is to preserve, protect and 
improve the quality of the environment within the European Union. 
70 See article 2 ECT and case 240/83 Procureur de la Republique v. Association de Défense de Bruleurs de 
Huiles Usagées (1985) E.C.R. 531, p. 13. 
71 See article 5.2 ECT. 
72 Whether measures at Community level is to be regarded as better than measures at national level will depend 
on how the term “better” is defined. According to Mahmoudi (2003) p. 54, better measures shall be understood 
as measures that improve the quality of the environment in the whole Community and that it has to be decided 
on a case-by-case basis whether Community measures are better or not. Krämer (2000) p. 13, is of the opinion 
that “better” could mean; more effective, cheaper, more efficient, more uniform, more democratic and so on. See 
also section 2.2.6.  
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the EU-level can thus be preferable from an environmental perspective. However, 

international harmonization can also be important from an economic point of view, since 

harmonization can reduce the negative impacts on competitiveness that may arise due to an 

environmental regulation, such as a tax or a charge.73 

 

However, the protection of the environment is also of interest of member states. It follows 

from the subsidiary principle that as long as the Community fails to adopt provisions on a 

certain environmental matter, the member states has unlimited competence of adopting and 

applying any kinds of measures to protect, preserve and improve the quality of the 

environment.74 These provisions must however be compatible with other EC-obligations. In 

the case of existing Community legislation member states still have competence to adopt 

environmental national provisions; however, the competence of member states is limited and 

the scope of the competence of member states will depend on the content of the provision and 

of the legal grounds on which the Community provision is based.75 The powers of member 

states will depend on whether the Community legislation, regulating the environmental 

matter, is based upon article 95 or article 175.76  

 

Both the Community and member states thus have competence of adopting legal provisions in 

all environmental matters. In case of conflicts between national law and Community law, 

Community law prevails. As a consequence Community law cannot be amended by 

subsequent national law. Lex posterior derogate legem antoriorem77 does not apply to the 

relationship between EC law and national law accordingly.78 In case of dispute of distribution 

of competence and of interpretation and application of the EC Treaty, the Community Court 

of Justice79 shall ensure that the provisions of the EC Treaty are respected.80 

 

 

                                                 
73 For more on impacts on competitiveness due to environmental regulations see OECD, 2001a and OECD, 
2001b.  
74 Krämer, 2000, p.74.  
75 This will be developed in section 3.3.  
76 The main objective of legal provisions based on article 95 ECT is to harmonize legislation between member 
states to accomplish the internal market. The main objective of legal provision based on article 175 ECT is to 
fulfil the goals given in article 174 ECT. That is, to promote the quality of the environment by setting minimum 
standards (minimireglering).  
77 The later legal provision prevails over the older provision. 
78 Krämer (2000), p.75. 
79 Will be referred to as the (EC) Court in the following.  
80 Article 220 ECT. See also article 7 (legalitetsprincipen) and 230 ECT. 
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3.2 The Distribution of Competence when Community Measures are absent  

Since environmental protection measures do not affect environmental issues exclusively, but 

also the free movement of goods and thus the internal market, several restrictions on the 

possibility to use environmental regulations, such as taxes, are laid down in the EC-treaty. 

When a member state wishes to implement an environmental tax or charge primarily article 

90 applies. However if the levy is to be considered as a custom duty, article 25 applies. In 

certain cases command-and-control measures are motivated instead of economic instruments, 

and therefore the provisions regarding quantitative restrictions found in article 28-30 can be 

applicable. The latter articles can also be applicable for taxes under certain circumstances.  

 

3.2.1 Taxes and Charges  

The definition of a levy, as a tax, a charge or a custom duty is important for the interpretation 

of the obligations laid down in the EC-treaty.81 The definition of taxes is important regarding 

the relationship to article 25 in particular. If a levy is to be regarded as a custom duty or a 

charge with similar effect, article 25 states that the levy may not be imposed on imports or 

exports. If a levy on the other hand is to be regarded as a tax a different set of legal 

prerequisites follow.82 The court has declared that “a charge having an effect equivalent to a 

custom duty”, is a charge that “is borne solely by an imported product”, while an internal tax 

“is borne both by imported and domestic products”.83 The court further stated that a charge 

borne by an imported product, when there is no identical or similar domestic product, is not to 

be regarded as a charge with equivalent effect, but is to be considered as a tax within the 

meaning of article 90 “if it relates to a general system of internal dues applied systematically 

to categories of products in accordance with objective criteria irrespective of the origin of the 

product”.84 The provisions regulating taxation and the provisions concerning custom duties 

and charges with similar effects support each other, however, since different legal 

implications follow, the two systems cannot be applied simultaneously.85 

 

Since taxation is within the competence of the member states, with some exceptions, there are 

a large variety of possibilities of using financial measures to improve the environment. The 

limitation of member states’ competence of adopting and applying taxes and charges is found 
                                                 
81 There is however no definition of taxes and charges in EC-legislation. In this study the definitions given by a 
group of experts from the European Commission, Eurostat and OECD will be used. See section 1.3.  
82 These will be described below.  
83 See case 90/79 Commission v. France (1981) E.C.R. 283 (n.13). 
84 Ibid. (n.14). 
85 See case 57/65, Alfons Lütticke vs. Hauptzollant Saarlouis (1966) E.C.R. I-243.  
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in article 90 in the EC-Treaty. The article states that no member states “shall impose, directly 

or indirectly, on the products of other member states any internal taxation of any kind in 

excess of that imposed directly or indirectly on similar domestic products”.86 Even if it is not 

explicitly stated, the article also prohibits discrimination against exported products.87 Member 

states may therefore not impose higher taxes on exports than on domestically consumed 

products (why would this be done?). The article is thus limited to products and to taxes which 

discriminate foreign products compared to similar88 domestic products. However, taxes on 

virgin material or chemical inputs used in a production process or taxes on raw materials are 

also to be considered as indirect taxation on products according to case law.89 Article 90 is 

thus applicable for these kinds of taxes.  

 

It is furthermore stated that no member states shall impose on the products of other member 

states any internal taxation of such a nature as to afford indirect protection to other products.90 

Discriminating taxation of products that are non-equal but substitutes and therefore compete 

on the internal market, such as wine and bear,91 is thus prohibited. If there are no equal 

products or substitutes on the domestic market, the imported products may be taxed as high as 

the member state finds it appropriate. However, case-law indicates that high tax rates 

restricting the free movement of goods could be hard to justify.92 It is also possible that taxes 

set at a high rate could be considered as custom duties, even though no equal products or 

substitutes exist,93 and therefore be prohibited according to article 25.94  

 

Non-discriminating equal treatment of similar products and substitutes is thus required for 

compatibility with the EC-Treaty. However, indirect discriminating can be allowed, if 

objective reasons for the discrimination are imparted.95 One objective reason could be 

environmental protection and discriminating environmental taxes levied with the intention of 

                                                 
86 Article 90.1 ECT. 
87 Bernitz and Kjellgren (1999), p. 180. 
88 According to the EC Court, the term similar should be given a wide interpretation where both objective and 
subjective criterions are to be considered (Bernitz and Kjellgren, 1999, p. 181). 
89 See for example case 20/76, Schottle vs. Finanzamt Freudenstadt (1977) E.C.R 247 and case 112/84, Humblot 
vs. Directeur des Services Fiscaux (1985) E.C.R 1367.  
90 Article 90.2 ECT.  
91 See case 170/78, Commission vs. Great Brittan (1983), E.C.R 2265.  
92 Bernitz and Kjellgren (1999), p. 183. 
93 See case 90/79 above, where the condition for a levy not to be considered as a charge with equivalent effect, 
but as a tax when no similar domestic product exist, is that the levy “relates to a general system of internal dues 
applied systematically to categories of products in accordance with objective criteria irrespective of the origin of 
the product.  
94 Bernitz and Kjellgren (1999), p. 183. 
95 Ibid., p. 182. 
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protecting the environmental quality could thus be allowed. The member state must however 

establish that there is a need for a levy for solving the environmental problem96 and the 

measures must be proportionate.97  

 

The existence of article 90 shows that article 28 does not apply to national fiscal measures. 

That is, article 90 is lex specialis to article 28.98 The essential difference between the two 

articles is that article 90 prohibits discriminating taxation measures with the intention of 

protecting domestic production, but not disproportionate taxes. However, even if a tax or a 

charge is non-discriminating and article 90 is respected, the tax or charge can still impede the 

free movement of trade, especially if the tax rate is set at a high level. Since article 90 does 

not prohibit disproportionate taxes and charges, the interpretation of the article should be that 

member states can impose tax rates as high as they wish on whatever product they wish as 

long as the tax is not discriminating against products of other member states.99 However, 

when adopting national taxes and charges all EC obligations must be respected. When a tax or 

a charge is in conflict with the free movements of goods, and article 90 is not violated, article 

28 can be applied.100 The EC Court101 has declared that for article 28 to be applicable, the tax 

rate has to be set at such a high tax rate that the import of products from other member states 

would be “effectively barred”.102 If the tax rate is set high to promote the environmental 

quality, even a high tax rate that impedes the free movement of goods significantly can be 

compatible with article 28.103  

 

When member states implements environmental regulations there is a risk that the regulations 

will reduce both national and international competitiveness of domestic companies. To reduce 

                                                 
96 COM 97(9) of March 26 (1997), O.J. C224/4. 
97 See article 5.3 ECT.  
98 Krämer (2000), p. 91.  
99 In Denmark a registration tax on new vehicles was levied. The Commission found that the tax was 
incompatible with article 90 since, because of a high tax rate between 105 and 108 percent of the value of the 
vehicle, it impeded the free movements of goods. The Court declared that article 90 could not be invoked against 
internal taxation imposed on imported products when there is no similar or competing products and hence no 
discriminatory or protective effect. Since Denmark did not have any domestic production of cars at the time of 
the proceedings, the article had not been breached. See case C-47/88, Commission vs. Denmark (1990), E.C.R. I-
4509 (n.10 and 11). 
100 Krämer (2000), p.92. 
101 Case C-47/88. See note 57. 
102 The Court referred to case 31/67, Stier (1968), E.C.R. 351, where it had stated that “charges of such an 
amount that the free movement of goods within the common market would be impeded as far as those products 
were concerned.  Such a restraint… cannot… be presumed to exist when the rate of taxation remains within the 
general framework of the national system of taxation of which the tax in question is an integral part.” The term 
“effectively barred” is used by Krämer (2002), p.92.  
103 This will be developed in section 4.2.2. 
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negative impacts on competitiveness member states may wish to introduce subsidies104 or 

exemptions from the tax on exported products. When exemptions on exports to other member 

states are used, article 91 applies. The article states that “where products are exported to the 

territory of any member state, any repayment of internal taxation shall not exceed the internal 

taxation imposed on them whether directly or indirectly”. Tax exemptions, concerning taxes 

and charges other than turnover taxes, excise duties and other forms of indirect taxation, on 

exports may not be imposed unless the measures have been approved by the Council, acting 

by a qualified majority on a proposal from the Commission.105 The principle of non-

discrimination is thus applicable to the utilization of exemptions as well.  

 

3.2.2 Quantitative Restrictions   

Since in certain cases, quantitative regulations, such as bans or quotas of the import and use of 

polluting substances, can be motivated instead of taxes or charges for the protection of the 

environment,106 the provisions regulating quantitative restrictions given in article 28 to 30 can 

be worth mentioning. As mentioned above, article 28 to 30 can also be applicable to taxes 

when a tax is non-discriminating but disproportionate and the free trade effectively barred.107 

Article 28 and 29 state that quantitative restrictions on imports and exports and all measures 

having equivalent effect shall be prohibited between member states. Exemptions from articles 

28 and 29 are given in article 30. For example, prohibitions or restrictions on imports or 

exports can be allowed, “if justified on grounds of protection of health and life of humans, 

animals or plants”. “Such prohibitions or restrictions shall however not constitute a means of 

arbitrary discrimination or disguised restriction on trade between member states”.  

 

The protection of the environment is thus not included in article 30. This implies that 

environmental taxes and charges are not to be considered as an exemption according to article 

30, unless (unlikely or at least unusual) the taxes are presumed (intended or proved?) to 

protect the health and life of animals and plants.108 However, the EC Court have stated that in 

                                                 
104 Subsidies will no be dealt with in this thesis.  
105 Article 92 ECT.  
106 Quantitative regulations are usually motivated when marginal damages are high or uncertain, such as in many 
cases with ecotoxilogical substances. See Pearce and Turner (1990).  
107 See section 3.2.1.  
108 Deposit-refund systems, environmental label schemes, environmental impact measures and other similar 
measures for the protection of the environment cannot be considered to protect the health and life of humans, 
animals and plants and therefore not be justified according to article 30 ECT. Nor restrictions on the use of 
ozone-depleting substances can be considered to protect the health and life of humans, animals and plants 
directly, although damage to the ozone layer may cause skin cancer and other health effects. See Krämer (2000), 
p.76.  
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situations where community law is absent, national restrictions on the free movement of 

goods is allowed, if non-discriminatory and proportional, to satisfy mandatory requirements 

(the objectives of general community interest). This was first developed in a case from 

1978109 (Cassis de Dijon) where the court extended the exemptions from article 28 to cover 

mandatory requirements “relating in particular to the effectiveness of fiscal supervision, the 

protection of public health, the fairness of commercial transactions and the defense of the 

consumer”. In a case from 1985 the Court stated that the protection of the environment is “one 

of the Community’s essential objectives” and that if national measures restricting the free 

movement should prove necessary, the principles of non-discrimination and proportionality 

must be respected.110 The protection of the environment as a mandatory requirement, and thus 

as a ground that may limit the application of article 28, was recognized in another case in 

1988.111 The Commission considered that the Danish legislation, which imposed an obligation 

on manufacturers and importers to establish a deposit-and-return system for empty drink 

containers, was incompatible with article 28. However, the court stated that the system must 

be regarded as compatible with the Treaty since it aimed at achieving one of the community’s 

general interests - environmental protection.  

 

Article 30 was not discussed by the Court, since the restriction could not be justified by health 

grounds. Justifications due to mandatory requirements are thus considered as exceptions to the 

application of article 28. However, the reading of article 28 leaves no room for justifying any 

exceptions on the free movement of goods. It is article 30 that allow certain restriction from 

article 28, and 29, and therefore it seems more logical to treat the principle of mandatory 

requirements as an extended field of application of article 30.112 If justifications due to 

mandatory requirements of environmental protection and justifications due to health grounds 

are to be applied under different articles, a clear distinction between justification under article 

28, and 29, and justifications under article 30 is necessary. However, no clear distinction 

between justification under article 28 and article 30 has been given in the following cases. In 

                                                 
109 Case 120/78 Rewe Zentral AG vs. Bundesmonopolverwaltung für Branntwein, “Cassis de Dijon”, (1979), 
E.C.R. 649 (n.8).  
110 Case 240/83 Procureur de la République vs. Association de défense des brûleurs d’huiles usagées (ADBHU), 
E.C.R. 531  (n.12,13 and 15). 
111 See case 302/86 Commission vs. Denmark “danska flaskmålet” (1988) E.C.R. 4607 (n.8-9). 
112 A reason for why mandatory requirements are not applied under article 30 is that, according to case-law, the 
article “must be interpreted strictly”, since it constitutes a derogation from the principle of the free movements of 
goods…and that ” the exceptions listed therein cannot be extended to cases other than those specifically laid 
down”. See case 113/80 Commission vs. Ireland (1981) E.C.R. 1625 (n.7) and case 46/77 Bauhuis vs. the 
Netherlands (1977) E.C.R. 5. However, justifying restrictions to the free movements of goods under article 28 
will give, in practice, the same consequences as justifying the restrictions under article 30. 
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case C-2/90,113 the Court confirms that restrictions on the free movement of goods can be 

justified by mandatory requirements of environmental protection, but does not mention the 

possibility to justify the restrictions due to health grounds under article 30, although the 

defendant argued that the restrictions also could be justified on health grounds.  

 

Will it make any difference if justifications are based on article 28 or on article 30? According 

to Krämer,114 it follows from EC case-law that member states only are allowed to take 

measures for the protection of the environment that are necessary and reasonable. In case 

302/86, the deposit-and-return system was found to be efficient and necessary to achieve the 

objectives relating to the protection of the environment and was therefore found to be 

proportionate.115 However, a requirement to use only approved containers was found to be 

disproportionate.116 The court thus made a difference between effective protections of the 

environment (found to be proportionate) and very effective protection (found to be 

disproportionate). This would mean that the measures to protect the environment that restrict 

the free movements of goods only are allowed when they are of greater importance than that 

of the free movement of goods (since the term “necessary” is weighted against the interest of 

free movement of goods). However, according to Krämer117 member states can decide to set 

the protection of the health and life of humans, animals and plants as high as they wish.118  

 

If the limitations to the use of national restrictions on the free movement of goods will differ 

between restrictions justified on environmental grounds and restrictions justified on health 

grounds and a clear distinction between them is lacking, a rather unclear legal situation will 

follow. If a member state wishes to restrict the use of a certain ozone-depleting chemical, 

stricter limitations thus follow if the restriction is based on environmental grounds (ozone-

depletion) than on health grounds (skin cancer).119 Moreover, the limitation of national 

environmental measures are not compatible with the Treaty, since environmental protection is 

of general interest of the Community and is, according to article 2 ECT (and article 2 EUT), 

                                                 
113 Case C-2/90 Commission vs. Belgium “Vallonska avfallsmålet” (1992) E.C.R. I-4431.  
114 Krämer (2000), p. 80.  
115 Case 302/86 (n.13). 
116 Ibid. (n.22). 
117 Krämer (2000), p. 78.  
118 Krämer refers to case C-125/88 H. Nijman (1989) E.C.R. E-3533, concerning restrictions on pesticides.  
119 According to Krämer (2000), p.76, the health risks from ozone-depleting chemicals is “remote and indirect”, 
and restrictions could therefore not be justified under article 30. However, other examples could be used, such as 
restrictions on the trade of waste.  
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as important as other objectives, such as the free movement of goods.120 In case C- 2/90 only 

the environmental danger, and not the health risks, of waste was discussed and the restrictions 

were justified on environmental grounds. However, the Court did not, as in other similar 

cases, such as in case 302/86, discuss whether or not the measures were proportionate.121  

 

Does this mean that environmental protection measures must not be proportionate after all and 

that member states can decide to set the level of protection as high as they wish when 

community law is absent? This would be compatible with the division of competence for the 

protection of the environment, according to Krämer.122 However, in subsequent cases the 

Court have, even in cases where national measures are taken to protect the health and life of 

humans (measures that come under article 30 and where the amount of discretion to choose 

the level of protection presumably is higher), declared that measures must be proportionate.123 

The Court have stated that national restrictions “having, or likely to have, a restrictive effect 

on the free movement of goods, are compatible with the Treaty only if they are necessary for 

the effective protection of the health and life of humans”.124 This case does not support the 

notion that the level of national protection measures could be set as high as member states 

wish. A national measure restricting the free movement of goods will not be compatible with 

the Treaty if there is other measure as effective, but less restrictive on internal trade.  

 

The interpretation of the latter case is consequently that if there is no other, less restrictive 

measure, the national measures for the protection of health restricting the free movement of 

goods, must be considered necessary and therefore compatible with the Treaty no matter how 

high the level of protection is. However, the interpretation of case-law concerning national 

measures to protect the environment is not very clear. In case 302/86, the court found the 

requirement to use only approved drink containers to be disproportionate since “a very 

considerable degree of protection of the environment”…“is disproportionate to the objective 

pursued”,125 but did not show that there were any other less restrictive measures that were as 

                                                 
120 Krämer (2000), p. 78. See also article 6 ECT where it is declared that “environmental protection requirements 
must be integrated into the definition and implementation of the Community policies and activities referred to in 
article 3…”.  
121 This has been criticized in the legal scientific literature. See for example Wheeler, p. 146.  
122 Krämer (2000), p. 78. 
123 See case C-473/98, Kemikalieinspektion vs. Toolex Alpha AB (2000), E.C.R. I-5681 
124 Ibid. (n.40). Author’s italic.  See also case 104/75, Adriaan de Peijper (1976), E.C.R. 613 (n.17) 
125 Case 302/86 (n.20-22) 
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effective as the Danish practices.126 And in case C-2/90 no test of proportionality was 

performed at all.  

 

Another question is how and who should determine whether a measure is necessary or not. 

What is a “very considerable degree of protection of the environment” and what is a 

“necessary degree of protection”? Since there are no specific criteria for assessing the 

necessity for a protective measure, member states ought to set the level they consider 

appropriate. However, when determining whether a measure is necessary or not member 

states must consider international and Community science and statements of the World Health 

Organization or Community scientific committees.127 In my opinion, a detailed case-by-case 

assessment on the proportionality seems logical to perform for determining whether or not a 

national measure is necessary and thus compatible with the Treaty, irrespective of the 

measure aims at protecting the environment or the health and life of humans, animals and 

plants.  

 

3.3 The Distribution of Competence when Community Measures Exist 

The possibility of adopting environmental protection measures when community legislation 

exists depends on the content of the provision and on which legal basis the provision is based. 

As mentioned earlier, a legislative act may be adopted with the intention of harmonizing 

legislation across member states. However, the objective of the harmonization measure can 

vary. In the case of product standards, the objective of a provision may be to harmonize 

product standards on all goods traded on the internal market (total harmonization). Or the 

objective may be to harmonize standards on traded goods, but not on domestically produced 

and consumed goods, or different standards could be set on traded and non-traded goods 

(optional harmonization). The objective of a provision could also be to set up standards on 

some goods, but not all of a certain type (partial harmonization). Another objective could be 

to harmonize the standards at the Community level and letting member states implement more 

stringent provisions at the national level (minimum harmonization).128 A combination of 

different objectives is also possibly. Since the content of a legal act will determine how the 

competence between the community and the member states shall be distributed it is important 

to assess what the objective(s) of the legal provision is (are).  

                                                 
126 Mahmoudi (2003), p. 80. 
127 Krämer (2000), p. 80. 
128 Krämer (2000), p. 93. 
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3.3.1 Rights under Articles 174-176 ECT 

When a legal provision is based on article 175 member states may normally adopt or maintain 

more stringent national rules.129 For example, higher standards for reducing polluting 

emissions could be adopted in national legislation, or total bans could be implemented 

nationally when a Community act propose a reduction of the use of an environmentally 

damaging product. The national rules must however be compatible with other provisions in 

the EC-Treaty130 and shall not constitute a means of arbitrary discrimination or a disguised 

restriction on trade between member states.131 That is, all environmental legislation, including 

the one based on article 175, must be compatible with article 28 and 30, and thus on the 

principles of non-discrimination and proportionality.132 However, when member states wish 

to adopt more stringent rules according to article 176, the legislative discretion will depend on 

how “precise” the secondary legislation is.133 This would mean that in cases where secondary 

legislation promotes total harmonization, more stringent rules by the member states would be 

disproportionate and therefore not compatible with the Treaty, although based on article 

175.134 However, this situation only refers to secondary legislation regarding product 

standards and where the internal market is affected by the secondary legislation.135  

 

One case regarding product standards and member states discretion to apply article 176 with 

the existence of secondary legislation has been subject to assessment in the EC-court.136 The 

case concerned directive 87/416137 and the prohibition to use leaded petrol. The directive 

required that the ban was published and notified by the Commission six months after 

notification. Germany notified the Commission that a more stringent provision would be 

applied, on the basis of article 176, and leaded petrol would be banned only four month after 

notification. However, the Commission was of the opinion that more stringent rules could not 

                                                 
129 This is regulated in 176 ECT, as mentioned before.  
130 EC-Treaty includes secondary legislation as well.  
131 See Article 30 ECT. 
132This has been established by case law. See case 15/83 Denkavit Nederland (1984) E.C.R. 2171, case C-51/93 
Meyhui (1994) I-3879, case C-284/95 Safety Hi-Tech (1998) E.C.R. I-4301. 
133 Krämer (2000) p. 97, states that the discretion is reduced in proportion to the concretization which secondary 
legislation has given to the balance between environmental and economic interests in a specific situation.  
134 Ibid. 
135 According to Krämer (2000) p. 97, there is a general agreement that member states may adopt more stringent 
rules when the secondary legislation concerns limit values for emissions and environmental quality standards. 
136 Case????  
137 Directive 87/416, O.J. L225/1. 
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be adopted in this case since the six-months-notification was a result of balancing economic 

interests against environmental interests.138   

 

Furthermore, measures under article 176 must be notified to the commission. There is no time 

limit in which the Commission must be notified and there is no provision of the notifying 

proceedings.139 This allows for the Commission to examine whether or not the measures 

under article 176 create barriers to the free movement of goods. If the Commission considers 

the new stricter provision not to be compatible with the treaty and the member state does not 

comply with the opinion within a given time period, the Commission may bring the matter 

before the EC-court.140 

 

3.3.2 Rights under Articles 95(4-8) 

Article 95 is of particular importance to the distribution of powers between member states and 

the Community and between the protection of the environment and the free movement of 

goods. It states that, the Community shall adopt measures for the approximation of the 

provisions in member states, which have as their objective the establishment and functioning 

of the internal market.141 The article does not apply to fiscal provisions, such as taxes and 

charges, to provisions relating to the free movement of persons nor to provisions relating to 

the rights and interests of employed persons.142 Paragraphs four to eight are of particular 

importance with respect to the environment and the possibility of member states to adopt 

more stringent rules than the harmonized provision under article 95. Paragraph four states that 

more stringent rules for the protection of the environment can be maintained when the 

Community143 has adopted a harmonization measure and when a member states deems it 

necessary with respect to the protection of the environment, if the national provision does not 

constitute a means of arbitrary discrimination or disguised restriction on trade between 

member states. It is the task of the Commission to determine whether or not the national 

                                                 
138 The timeperiod was set up to protect the interest of producers, importers, traders and users of leaded petrol 
and cars (Krämer, 2000 p. 97). 
139 However, according to Directive 98/34 on…, all product-related measures applicable under the directive must 
be notified in draft form. 
140 Article 226 ECT. 
141 Article 95(1) ECT. 
142 Article 95(2) ECT.  
143 According to Krämer (2000) p. 99 is the wording of the paragraph of “measures taken by the Council or the 
Commission” incomplete and it should be interpreted as measures taken by the Community.  
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stricter legislation does constitute as a means of discrimination or protectionism and shall 

within six months after notification approve or reject the provision.144  

 

New provisions, more stringent than the existing Community harmonization legislations, can 

be introduced if a member state deems it necessary to introduce national provisions based on 

scientific evidence145 relating to the protection of the environment on grounds of a problem 

specific to that member state arising after the adoption of community legislation.146 The 

member state must notify the Commission of the provision and of the grounds of introducing 

them.147 According to the EC-court, the national stricter legislation may be applied after 

approval from the Commission has been given.148 The possibility of introducing new more 

stringent rules after the adoption of harmonizing legislation is thus restricted by several 

requirements probably difficult to fulfill. The paragraph has therefore, since it was introduced 

in 1997 through the adoption of the Amsterdam Treaty, rarely been used.149  

                                                 
144 Article 95(6) ECT.  
145 Scientific evidence does not mean indisputable scientific proof, since this would be inconsistent with the 
precautionary principle in article 175(2), (Fälth, 1997, p.242).  
146 Article 95.5 ECT. This paragraph is referred to as the “environmental guarantee” (miljögarantin).  
147 Ibid.  
148 See Case C-41/93 (n.3), paragraph 30. The rule may also be applicable to 95.4 ECT, that is, when more 
stringent national provisions are maintained, according to Krämer (2000) p. 100.  
149 See for example decisions of 18 December 2002 by the Commission, relating to more stringent national 
provisions on limiting the importation and placement on the market of certain NK fertilizers of high nitrogen 
content and chlorine in France. The Commission found that France had not provided new scientific evidence and 
did therefore not fulfill the conditions laid down in article 95(5), (O.J.L001, n. 90). The same conclusion was 
made in Commission Decision of 2 September 2003, relating to national provisions on banning the use of 
genetically modified organisms in the region of Upper Austria. Austria had not provided new scientific evidence 
and not demonstrated that there was a specific problem within the territory of Upper Austria (O.J. L230, n. 75, 
76). However, in Commission Decision of 23 January 2002, relating to national provision on limitations on the 
marketing and use of creosote-treated wood in the Netherlands, the Commission found that the request by the 
Netherlands for introducing stricter national provisions could be approved in accordance with article 95(5), (O.J. 
L023, n. 95).  



 25 

Chapter 4  

THE USE OF TAXATION IN EC ENVIRONMENTAL LAW 

 

 

 

 

In this section the legislative activities concerning environmental taxation, such as the 

adoption and amendments of directives, regulations and decisions at Community level will be 

examined. Although proposals, communications and opinions formally are legally non-

binding status, they may have significant impact on legal activities, and will therefore be 

examined in this thesis as well. It is further well known that national and international events, 

such as the environmental conferences in Stockholm and in Rio, have had impact on the 

legislative activity. However, these activities will not be examined here. Thereafter an 

assessment of the future development of environmental taxes and charges will be given. 

 

4.1 Environmental Taxes and Charges at Community Level  

The use of economic instruments as a part of environmental policy was recognized in the first 

environmental action program in 1973.150 In the fourth program it was stated that taxes and 

charges could be appropriate instruments for improving or preserving the quality of the 

environment.151 However, the only measure, concerning environmental taxes, taken, was a 

proposal152 for the introduction of a combined CO2-energy tax to combat climate change, 

which failed to reach unanimity in the Council.153 The Commission later amended the 

proposals so that the member states that wish to introduce a CO2-energy tax could, under 

certain conditions, do so.154 This proposal has still not been adopted.155 

 

The use of taxes and charges to improve the quality of the environment was favored by the 

Fifth Environmental Action Program as well.156 The fifth EAP declares that the use of 

economic and fiscal instruments will have to constitute an increasingly important part of the 

overall approach of creating environmentally friendly behavior and that environmental taxes 
                                                 
150 The First Environmental Action Program, (1973), O.J. C112/1, p.31.  
151 The Fourth Environmental Action Program, (1987), O.J. C3128/1, no. 2.5.1.  
152 Proposal for a council directive introducing a tax on carbon dioxide emissions and energy (1992) O.J. C196/1. 
153 The tax was based on article 93 and article 175(2), which both requires unanimity.  
154 COM (95) 172 of May 10, 1995. 
155 The proposal on a CO2-energy tax is probably outplayed by the new directive on the establishing of a scheme 
for greenhouse gas emission allowance trading within the Community.  
156 The Fifth Environmental Action Program (1993), O.J. C138/1, no. 7.4.  
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and charges is one category of economic instruments to be developed in the Community.157 In 

1996, the Economic and Social Committee (ESC) made an evaluation of the fifth EAP.158 The 

opinion of the ESC was that a general improvement in the quality of the environment in the 

Community had not taken place during the two years after the program had been introduced 

due to implementation difficulties.159 In the review of the program, the ESC points out that an 

application of environmental taxes and charges in consistency with the polluter pays principle, 

could be an important mean of promoting environmentally friendly behavior, but that 

sufficient instruments to ensure such behavioral patterns had not been provided. 

 

In 1997, the Commission made a communication to the other institutions concerning 

environmental taxes and charges in the internal market.160 The objective was to clarify the 

legal framework applicable to the instruments provided by the fifth environmental action 

program and thereby facilitate the use of these instruments and increase compatibility with 

Community legislation.161 In March, an extended version of the communication was brought 

forward.162 This communication presents the legal framework applicable to the use of national 

fiscal instruments and clarifies the options and obligations of member states in accordance 

with the single market. By clarifying the legal framework the communication aims at 

promoting the use of fiscal instruments by member states, increasing efficiency in 

environmental policy and ensuring that taxes and charges are used in accordance with 

Community legislation. It explains that there is a need to use economic, technical and fiscal 

instruments to implement an environmental policy and that environmental taxes and charges 

can be a way of implementing the polluter pays principle. Furthermore, the communication 

declares that the Commission shall collect member states’ experience of environmental 

taxation, to analyze the economic and environmental effects of existing levies and to monitor 

the effects of the levies on the single market and the competitiveness of European industry. 

The communication thus promotes the use of environmental taxes or charges by member 

states, but does not propose any environmental taxes or charges at Community level.  

                                                 
157 It is recognized that environmental taxes and charges traditionally have been a task for the member states, 
but that some intervention at Community level may be necessary to ensure that adverse effects on competition 
are avoided.  
158 Opinion of the Economic and Social Committee on ”Sustainable development in tune with the environment – 
an interim evaluation of the fifth Community Action Program on the Environment”, (1996), O.J. C18/141.  
159 The ESC emphasizes that the methodological approached of the program needs to be reviewed in order to 
achieve increased efficiency in the implementation of the program. TA BORT? 
160 COM (97)9 of January 29, (1997), O.J. C224/4. 
161 According to Krämer (2000), p. 92, was one of the objectives to bring as many of the national environmental 
taxes and charges under the control of article 28. 
162 Amendment in COM (97)9 of March 26, (1997). Not published in the Official Journal. 
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In 1998, the Parliament made a resolution on the Commissions communication on 

environmental taxes and charges.163 The Parliament calls on the Commission to put forward 

binding and non-binding guidelines for the adoption and implementation of environmental 

taxes at national level and promotes that minimum levies should be introduced by all member 

states together to avoid competitive disadvantages. The Parliament requests, in particular, that 

the Commission brings forward proposals concerning the application of economic instruments 

to reduce pollution and increase sustainability in the use of natural resources, to propose 

Community levies for specific products, to step up coordination between competition, 

taxation and agricultural policy and to take measures for the harmonization of economic 

policies in the energy and transport sectors. Furthermore, the Parliament regrets that there has 

not been any progress on facilitating decisions concerning environmental taxes at Community 

level and the resolution requests the Commission to assess the use of qualified majority voting 

on the harmonization of legislation since environmental objectives in general can be achieved 

more effectively if measures are taken at community level.  

 

During this time period some binding and non-binding taxation measures are taken within 

specific environmental sectors. In the field of waste management, the Commission made a 

communication, as a response to the Council’s resolution on a Community strategy for waste 

management.164 The communication advocates an increased use of market-based instruments, 

such as taxes and charges, to increase competitiveness of recycling compared to other 

methods of waste disposal and to reduce excessive competition from virgin materials. In the 

field of water management a framework directive was adopted.165 The directive especially 

promotes the use of taxation as an incentive for consumers to use water resources in a more 

sustainable manner and to recover the cost of water service.166 Before the adoption of the 

directive, the Commission made a communication on pricing and sustainable management of 

water resources to enable a political debate concerning the instruments promoted for in the 

water framework directive.167 This communication emphasized that water pricing policies 

                                                 
163 Resolution on XXX of September 21, (1998), O.J. C292. 
164 COM (98)463 final of July 22, (1998) on the competitiveness of the recycling industries. Not published in the 
Official Journal. 
165 Directive 2000/60/EC of 23 October, (2000), establishing a framework for Community action in the field of 
water policy, O.J. L327. 
166 According to article 9, member states must take account of the principle of recovery of costs of water 
services, including environmental and resource costs, in accordance with the pollution-pays-principle and ensure 
that water pricing policies provide adequate incentives for users to use water resources efficiently no later than 
2010. 
167 COM (2000)477 of July 27, (2000). Not published in the Official Journal. 
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must reflect environmental and resource costs as in addition to the financial costs in order to 

achieve environmental objectives and that the levels must be differentiated according to the 

environmental damage. Moreover, it is stated that a harmonized approach to water pricing is 

needed to avoid adverse effects on competition.  

 

As a part of the Community strategy to integrate environmental issues into economic policy 

the Commission put forward a communication to the Council and the Parliament in 2000.168 

The communication advocates the use of taxes and as an approach to achieve environmental 

objectives and, at the same time, improve the competitiveness of the Community. Soon after, 

the Commission presents a communication concerning the tax policy of the European 

Union.169 In this communication, the Commission states that a high degree of harmonization 

of indirect taxes (including environmental taxes) is necessary, but that the Community has not 

been successful in promoting common environmental tax policies. It further recognizes that 

national taxes differ in their rates and scope and therefore jeopardizes the functioning of the 

internal market and that a Community framework for facilitating the harmonization of 

environmental taxes in member states could be a way of removing such distortions and 

increasing environmental effectiveness.170 It especially emphasizes that a common framework 

for the taxation of energy products should be established. In an opinion of ESC171 on this 

communication, the ESC declares that it is important that the attempt to adopt a common 

framework does not hold back taxation measures in member states and that common goals 

should be set up until a framework has been agreed on.  

 

In 2001 the sixth environmental action program was adopted. The decision on the sixth EAP 

was adopted in accordance with article 251 on legal grounds laid down in article 175(3).172 

Since decisions are “binding in its entirety upon those to whom it is addressed”,173 the sixth 

program has a stronger legal status than the other programs.174 The objective of the sixth EAP 

is to define the priorities and objectives of Community environmental policy up to 2010 and 

                                                 
168 COM (2000)576 final. Not Published in the Official Journal.  
169 COM (2001)260 final of October 10, (2001), O.J. C284. 
170 It suggests that a framework with differentiated tax rates according to environmental objectives could be 
useful.  
171 Opinion of the Economic and Social Committee on “Tax policy in the European Union – Priorities for the 
years ahead”, (2002), O.J. C048. 
172 Decision 2002/1600 (2002), O.J. L242/1.  
173 Article 249 ECT. 
174 The first program was adopted in the form of a declaration. The four following programs were adopted in the 
form of resolutions.  
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beyond, and to describe the measures, which need to be taken to help implement a sustainable 

development.175 The program emphasizes that it is necessary to go beyond a strict legislative 

approach and that a whole range of instruments, such as environmental taxes and other 

economic instruments, is necessary to influence behavior.176 The program focuses on four 

priority areas for action; climate change, biodiversity, environment and health and 

management of natural resources and waste. One of the objectives in the field of sustainable 

management is to implement taxation of resource use.177 Initiatives must be taken no more 

than four years after the adoption of program and the progress made in the implementation 

shall be evaluated and proposals for amendments submitted by the Commission in the fourth 

year of the program.178 However, only a few legislative measures have been taken during the 

subsequent years. In 2003, a directive restructuring the Community framework for the 

taxation of energy products and electricity was adopted to reduce negative impacts on 

competitiveness.179 The directive states that member states shall impose taxation on energy 

products and electricity in accordance with the directive180 and that the level of the taxes may 

not be less than the minimum level prescribed in the directive.181  

 

4.2 The Future of EC Policy and Legislation concerning Environmental Taxation 

The use of economic instruments, such as taxes and charges, to improve environmental 

quality has been promoted by the Community since the beginning of the 1970s. The 

Commission recognizes that a high degree of harmonization is essential in the field of 

environmental taxation, not only to increase environmental effectiveness, but also to avoid 

adverse effects on competitiveness and the single market. Although, there has been an 

increasing amount of political declarations, such as proposals and communication, on 

environmental taxation during the last years, few implementation measures have been taken 

for the achieving of a successful application of environmental taxes. One reason for the 

                                                 
175 The Sixth Environmental Action Program (2001) O.J. L242 (2002). 
176 Article 3 enumerates the means to be used to achieve the aims and objectives set out in the program. One of 
the means to pursue the objectives is to  promote “sustainable production and consumption patterns by effective 
implementation of the principles set out in article 2, to internalize the negative impacts… on the environment 
through the use of a blend of instruments, including market based and economic instruments” and that this 
requires, “promoting and encouraging the use of fiscal measures such as environmentally related taxes and 
incentives, at the appropriate nation or Community level” (paragraph 4). 
177 Article 8(2) states that the objectives on sustainable use of natural resources and waste shall be pursued by the 
development and implementation of a broad range of instruments such as market-based and economic 
instruments. 
178 See article 11.  
179 Directive 2003/96, (2003), O.J. L283. 
180 Ibid. Article 1. 
181 Ibid. Article 4. 



 30 

unsuccessfulness in implementing measures is the Community’s lack of competence 

concerning fiscal measures.  

 

The adoption of horizontal measures is difficult to accomplish when decisions on provisions 

for the harmonization of environmental taxes at Community level requires unanimity.182 The 

ambition of member states’ environmental protection policies differ (environmental taxes are 

more commonly applied in the northern member states, such as in Sweden, Denmark, Finland, 

Austria and Belgium, than in the southern member states),183 and cohesion on environmental 

standards (in this case on tax levels) is therefore difficult to achieve. During the proceedings 

before the Nice Treaty, a proposal for an amendment in article 175(2) concerning the 

unanimity voting was put forward.184 The purpose was to amend the voting proceedings 

concerning environmental taxes, so that proposals on environmental taxes could be adopted 

with qualified majority.185 However, since some member states rejected the proposal, it was 

not adopted.   

 

The Community promotes the use of environmental taxes and charges at the national level as 

well. This is shown in many of the political declarations, in particular the fifth and sixth 

environmental action program. By focusing on the use of environmental taxes at national 

level, the adoption of such instruments is likely to increase not only in member states186 but 

also at Community level. By increasing the number of instruments used in member states, 

more evidence on effectiveness and efficiency of environmental taxes could be provided and 

by providing such evidence, the possibility of achieving unanimity could be increased. If the 

experiences from using environmental taxes are shown to be positive, reluctance against the 

use of taxes as environmental protection measures will probably decrease. It is therefore 

important for the Community to collect and evaluate the experiences of the use of 

environmental taxes in member states. The experience is not only important for reducing 

reluctance against taxation, but could also be useful for the successful implementation of 

taxes at community level.  

 

                                                 
182 See for example the proposal on the introduction of a carbon dioxide tax (section 4.1 above).   
183 See for example EEA (2000), ECOTEC (2001) and Speck and Ekins (2002). 
184 Mahmoudi (2003), p. 36. 
185 The voting procedures under article 251 would have been applied.  
186 Reports on the use of economic instruments in member states show that the number of environmental taxes 
and charges has increased substantially during the last decade. Taxes on natural resources and chemicals are still 
rare; however, the number is growing. See for example EEA (2000). 
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In the light of the trends in environmental policy and legislation with increasing amount of 

political declarations on the use of economic instruments in environmental areas such as 

management of natural resources and waste, it is likely that new proposals on environmental 

taxes will be given. However, the trends in legal activities show that the adoption and 

implementation of such measures have been unsuccessful due to the difficulties in reaching 

unanimous decisions on legislative proposals. A move towards qualified majority voting for 

environmental taxes is essential for achieving effectiveness in the adoption of harmonization 

measures. However, since member states are unwilling to transfer powers of taxation to the 

Community, it is likely that the role of the Community will be to provide frameworks for 

environmental taxation with minimum standards,187 or non-binding standards where the 

achievement will be conditioned by the ambition of member states’ environmental policies. 

On the other hand, the increased competence of the Community to adopt environmental 

measures and the increased importance of the subsidiary principle together with the notion 

that it is not necessary to show that measures at community level is necessary when it has 

been established in an political declaration, such as an environmental action program, that 

measures are needed,188 could imply that the adoption and implementation of environmental 

taxation measures at Community level will increase in the future.189  

 

  

 

 

                                                 
187 Proposals on minimum harmonization are more likely to be adopted than proposals on total harmonization. 
However, with minimum harmonization the problems with distortion on competitiveness remain.  
188 Mahmoudi (2003), p. 38. 
189 Since the experiences of using taxes on natural resources and chemicals are small, it is unlikely that taxes on 
natural resources and chemicals will be adopted on Community level in the nearest future.  
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Chapter 5 

SUMMARIZING AND CONCLUDING REMARKS 

 

 

 

 

Economic instruments, such as taxes and charges, can be used as tools for internalizing the 

external costs and hence for promoting improved environmental quality. The discretion of 

member state to adopt environmental protection measures at national level is dependent on the 

distribution of competence in the area. Member states competence of adopting taxes and 

charges, including environmental taxation measures, are exclusive. However, the competence 

in environmental matters is shared between member states and the Community. The 

Community is thus competent of adopting environmental taxation measures as well. Whether 

member states may adopt environmental taxation measures will therefore depend on the 

existence and content of Community measures. When Community measures exist, member 

states still have competence to adopt environmental national provisions. When Community 

measures are absent, the member states has unlimited competence of adopting and applying 

any kinds of measures to protect, preserve and improve the quality of the environment as long 

as they are compatible with the obligations laid down in the EC Treaty.  

 

When Community measures are absent and a member state wish to implement an 

environmental levy primarily article 90 applies, however in certain cases article 28 and 29 can 

be applicable. If the levy is regarded as a charge with equivalent effect as a custom duty, 

article 25 applies and the levy may not be imposed. Since different legal implications follow 

according to the definition of a levy, as a tax, a charge or a custom duty, it is important to be 

able do define the levy. The court has declared that a charge having an effect equivalent to a 

custom duty is a charge that is borne solely by an imported product, while an internal tax is 

borne both by imported and domestic products. A levy on an imported product, when no 

identical or similar domestic products exist, is therefore not to be regarded as a charge with 

equivalent effect, but as a tax within the meaning of article 90, if it relates to a general system 

of internal dues. 

 

If the levy is to be regarded as a tax, article 90 applies. The article applies to taxes on products 

which discriminate foreign products compared to similar domestic products or products that 
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are non-equal but substitutes. If no equal products or substitutes on the domestic market exist, 

the imported products may be taxed as high as the member state finds it appropriate. 

However, according to case-law, high tax rates restricting the free movement of goods could 

be hard to justify. Indirect discriminating can however be allowed, if objective reasons, such 

as environmental protection, for the discrimination are imparted. The member state must 

however establish that there is a need for a levy for solving the environmental problem and 

the measures must be proportionate. If the measures are not considered to be discriminating, 

but disproportionate, article 28 and 29 can be applicable. For article 28 to be applicable, the 

tax rate has to be set at such a high tax rate that the import of products from other member 

states is effectively barred.  

 

A high tax rate, levied to promote the environmental quality, can be compatible with article 

28 and 29, although impeding the free movements of goods significantly. Article 30 states 

that prohibitions or restrictions on imports or exports can be allowed, if justified on grounds 

of protection of health and life of humans, animals or plants, as long as they are non-

discriminating. The protection of the environment is not included in article 30, however, 

according to the case-law concerning mandatory requirements national restrictions on the free 

movement of goods is allowed, if non-discriminatory and proportional, to satisfy the 

objectives of general community interest, such as the protection of the environment.  

 

If a member state wishes to implement taxes with restrictive effect on the free movement of 

goods to improve the environmental quality, according to the principle on mandatory 

requirements, stricter obligations follow than if the tax is levied to improve the health of 

humans, animals and plants (article 30). It follows from case-law that member states only are 

allowed to take measures for the protection of the environment that are necessary and 

reasonable, that is, when they are of greater importance than that of the free movement of 

goods. If a member state wishes to implement taxes to improve the health and life of humans, 

animals and plants, the taxes are only considered compatible with the Treaty only if they are 

necessary for the effective protection of the health and life of humans. If there is no other, less 

restrictive measure, the national measures for the protection of health restricting the free 

movement of goods, must be considered necessary and therefore compatible with the Treaty 

no matter how high the level of protection is.  
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When Community measures exist, member states still have competence to adopt 

environmental national provisions. However, the competence of member states is limited and 

the scope of the competence of member states will depend on the content of the provision and 

of the legal grounds on which the Community provision is based. When a legal provision is 

based on article 175 member states may adopt more stringent national rules. If the 

Community adopts a tax measure on the legal basis of this article, member states will most 

likely be able to introduce higher level of tax rates, as long as non-discriminating and 

proportional. The discretion of member states will however depend on how specified the 

secondary legislation is regarding the balancing of environmental and economic interests. 

When secondary legislation promotes total harmonization of product standards, more 

stringent rules by the member states, effecting the free movements of goods, would be 

disproportionate and therefore not compatible with the Treaty. This does not apply to more 

stringent rules regarding limit values for emissions and environmental quality standards. 

 

When a legal provision is based on article 95 member states may adopt or maintain more 

stringent national rules under certain strict conditions. More stringent rules for the protection 

of the environment can be maintained when the Community has adopted a harmonization 

measure and when a member states deems it necessary with respect to the protection of the 

environment, as long as non-discriminating. New stricter provisions, can be introduced if a 

member state deems it necessary to introduce national provisions based on scientific evidence 

relating to the protection of the environment on grounds of a problem specific to that member 

state arising after the adoption of community legislation. The possibility of introducing new 

more stringent rules after the adoption of harmonizing legislation is thus restricted by several 

requirements almost impossible to fulfill in practice. The main objective of provisions 

adopted with the legal basis in article 95 is the harmonization of the provisions in member 

states, which have as their objective the establishment and functioning of the internal market. 

Approximation of provisions regarding taxes and charges must be adopted unanimously.  

 

The discretion of member states to adopt and implement environmental taxes and charges is 

thus subject to the actual measures taken at Community level, its content and its legal basis. If 

minimum harmonization measures regarding taxes are taken, member states will be able to 

apply higher tax rates. However, if total harmonization is promoted, member states will thus 

not be able to apply higher tax rates. The recent developments within environmental taxation 

within the Community have shown that taxation measures to improve environmental quality 
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and to reduce negative impacts on competitiveness and the free movements of goods are 

promoted, but few concrete measures have been taken. The requirement on unanimity makes 

thee adoption of horizontal measures difficult, since the ambition of member states’ 

environmental protection policies differ. An assessment of the many political declarations that 

have been communicated during the last decades, show that taxation measures in the future 

are likely to be of framework character with binding or non-binding minimum levies. Priory 

areas for action are climate change, biodiversity, environment and health and management of 

natural resources and waste.  

 

Since the trends in legal activities show that the adoption and implementation of common 

measures have been ineffective due to the difficulties in reaching unanimous decisions on 

legislative proposals, and since measures that will be adopted probably are likely to be of 

minimum, or framework, character, member states discretion to adopt environmental taxes 

and charges is quite large. Furthermore, given that the use of environmental taxes and charges 

at the national level is promoted by the Community, there seems to be few reasons why 

environmental taxes and charges at national level should not be adopted. Even if common 

measures, in some situations could achieve environmental objectives more effectively and 

reduce negative effects on the free movement of goods, member states should not, in my 

opinion, hold back taxation measures while waiting for common frameworks. First of all, 

there is no answer to when, or if at all, common measures will be adopted. Secondly, national 

measures can increase the probability of the adoption of measures at Community level.    
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APPENDIX 1: Relevant Articles in the EC Treaty 

 

 

 

 

Article 2 (2) 

The Community shall have as its task, by establishing a common market and an economic and 

monetary union and by implementing common policies or activities referred to in Articles 3 

and 4, to promote throughout the Community a harmonious, balanced and sustainable 

development of economic activities, a high level of employment and of social protection, 

equality between men and women, sustainable and non-inflationary growth, a high degree of 

competitiveness and convergence of economic performance, a high level of protection and 

improvement of the quality of the environment, the raising of the standard of living and 

quality of life, and economic and social cohesion and solidarity among Member States.  

 

Article 5 (3b) 

The Community shall act within the limits of the powers conferred upon it by this Treaty and 

of the objectives assigned to it therein. 

 

In Areas which do not fall within its exclusive competence, the Community shall take action, 

in accordance with the principle of subsidiarity, only if and in so far as the objectives of the 

proposed action cannot be sufficiently achieved by the Member States and can therefore, by 

reason of the scale of effects of the proposed action, be better achieved by the Community. 

 

Any action by the Community shall not go beyond what is necessary to achieve the objectives 

of this Treaty. 

 

Article 6 (3c) 

Environmental protection requirements must be integrated into the definition and 

implementation of the Community policies and activities referred to in Article 3, in particular 

with a view to promoting sustainable development.  
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Article 25 (12)  

Custom duties on imports and exports and charges having equivalent effect shall be prohibited 

between Member States. This prohibition shall also apply to customs duties of fiscal nature. 

 

Article 28 (30)  

Quantitative restrictions on imports and all measures having equivalent effect shall be 

prohibited between Member States.  

 

Article 29 (34)  

Quantitative restrictions on exports and all measures having equivalent effect shall be 

prohibited between Member States.   

 

Article 30 (36)  

The provisions of Articles 28 and 29 shall not preclude prohibitions or restrictions on imports, 

exports or goods in transit justified on grounds of public morality, public policy or public 

security; the protection of health and life of humans, animals or plants; the protection of 

national treasures possessing artistic, historic or archaeological value; or the protection of 

industrial and commercial property. Such prohibitions or restriction shall not, however, 

constitute a means of arbitrary discrimination or a disguised restriction on trade between 

Member States.  

 

Article 90 (95)  

No Member State shall impose, directly or indirectly, on the products of other Member States 

any internal taxation of any kind in excess of that imposed directly or indirectly on similar 

domestic products.  

 

Furthermore, no Member States shall impose on the products of other Member States any 

internal taxation of such a nature as to afford indirect production to other product.  

 

Article 91 (96)  

Where products are exported to the territory of any Member State, any repayment of internal 

taxation shall not exceed the internal taxation imposed on them whether directly or indirectly.  
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Article 92 (98)  

In the case of charges other than turnover taxes, excise duties and other forms of indirect 

taxation, remissions and repayments in respect of exports to other Member States may not be 

granted and countervailing charges in respect of imports from Member States may not be 

imposed unless the measures contemplated have been previously approved for a limited 

period by the Council acting by a qualified majority on proposal from the Commission.  

 

Article 93 (99)  

The Council shall, acting unanimously on a proposal from the Commission and after 

consulting the European Parliament and the Economic and Social Committee, adopt 

provisions for the harmonization of legislation concerning turnover taxes, excise duties and 

other forms of indirect taxation to the extent that such harmonization is necessary to ensure 

the establishment and the functioning of the internal market within the time limit laid down in 

Article 14(7a).  

 

Article 94 (100)  

The Council shall, acting unanimously on a proposal from the Commission and after 

consulting the European Parliament and the Economic and Social Committee, issue directives 

for the approximation of such laws, regulations or administrative provisions of the Member 

States as directly affect the establishment or functioning of the common market.  

 

Article 95 (100a)  

1.     By way of derogation from Article 94 and save where otherwise provided in the Treaty, 

the following provisions shall apply for the achievement of the objectives set out in article 14. 

The Council shall, acting in accordance with the procedure referred to in article 251 and after 

consulting the Economic and Social Committee, adopt the measures for the approximation of 

the provisions laid down by law, regulation or administrative action in member states which 

haves as their objective the establishment and functioning of the internal market  

 

2.     Paragraph 1 shall not apply to fiscal provisions, to those relating to the free movement of 

persons nor to the rights and interests of employed persons.  

 

3.     The Commission, in its proposal envisaged in paragraph 1 concerning health, safety, 

environmental protection and consumer protection, will take as a base a high level of 
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protection, taking account in particular of any new development based on scientific facts. 

Within their respective powers, the European Parliament and the Council will also seek to 

achieve this objective. 

 

4.     If, after the adoption by the Council or by the Commission of a harmonization measure, a 

Member State deems it necessary to maintain national provisions on grounds of major needs 

referred to in Article 30, or relating to the protection of the environment or the working 

environment, it shall notify the Commission of these provisions as well as the grounds for 

maintaining them. 

 

5.     Moreover, without prejudice to paragraph 4, if, after the adoption by the Council or by 

the Commission of a harmonization measure, a Member State deems it necessary to introduce 

national provision based on new scientific evidence relating to the protection of the 

environment or the working environment on grounds of a problem specific to that Member 

State arising after the adoption of the harmonization measure, it shall notify the Commission 

of the envisaged provisions as well as the grounds for introducing them. 

 

6.     The Commission shall, within six months of the notifications as referred to in paragraphs 

4 and 5, approve or reject the national provisions involved after having verified whether or 

not they are a means of arbitrary discrimination or a disguised restriction on trade between 

Member States and whether or not they shall constitute an obstacle to the functioning of the 

internal market. 

 

In the absence of a decision by the Commission within this period the national provisions 

referred to in paragraph 4 and 5 shall be deemed to have been approved. 

 

When justified by the complexity of the matter and in the absence of danger for human health, 

the Commission may notify the Member State concerned that the period referred to in this 

paragraph may be extended for a further period of up to six months.  

 

7.     When, pursuant to paragraph 6, a Member State is authorized to maintain or introduce 

national provisions derogating from a harmonization measure, the Commission shall 

immediately examine whether to propose and adaptation to that measure. 
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8.     When a Member State raises a specific problem on public health in a field which has 

been the subject of prior harmonization measures, it shall bring it to the attention of the 

Commission which shall immediately examine whether to propose appropriate measures to 

the Council.  

 

9.     By way of derogation form the procedure laid down in Articles 226 and 227, the 

Commission and any Member State may bring the matter directly before the Court of Justice 

if it considers that another Member State is making improper use of the powers provided for 

in this Article.  

 

10.     The harmonization measures referred to above shall, in appropriate cases, include a 

safeguard clause authorizing the Member State to take, for one or more of the non-economic 

reason referred to in Article 30, provisional measures subject to a Community control 

procedure.  

 

Article 174 (130r)  

1.     Community policy on the environment shall contribute to the following objectives: 

- preserving, protecting and improving the quality of the environment, 

- protecting human health, 

- prudent and rational utilization of natural resources, 

- promoting measures at international level to deal with region or worldwide environmental  

  problems.  

 

2.     Community policy on the environment shall aim at a high level of protection taking into 

account the diversity of situations in the various regions of the Community. It shall be based 

on the precautionary principle and on the principles that preventive action should be taken, 

that environmental damage should as a priority be rectified at source and that the polluter 

should pay. 

 

In this context, harmonization measures answering environmental protection requirements 

shall include, where appropriate, a safeguard clause allowing Member States to take 

provisional measures, for non-economic environmental reasons, subject to a Community 

inspection procedure.  
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3.     In preparing its policy on the environment, the Community shall take account of: 

- available scientific and technical data, 

- environmental conditions in the various regions of the Community, 

- the potential benefits and costs of action or lack of action, 

- the economic and social development of the Community as a whole and the balanced  

  development of its regions. 

 

4.     Within their respective spheres of competence, the Community and the Member States 

shall cooperate with third countries and with the competent international organizations. The 

arrangements for Community operation may be subject of agreements between the 

Community and the third parties concerned, which shall be negotiated and concluded in 

accordance with Article 300. 

 

Article 175 (130s)  

1.     The Council, acting in accordance with the procedure in article 251 and after consulting 

the Economic and Social Committee and the Committee of the Regions, shall decide what 

action is to be taken by the Community in order to achieve the objectives referred to in article 

174.  

 

2.     By way of derogation from the decision-making procedure in paragraph 1 and without 

prejudice to Article 95, the Council, acting unanimously on a proposal from the Commission 

and after consulting the European Parliament, the Economic and Social Committee and the 

Committee of the Regions, shall adopt: 

 

(a) provisions primarily of fiscal nature; 

 

(b) measures affecting: 

      - town and country planning,  

      - quantitative management of water resources or affecting, directly or indirectly, the  

        availability of those resources      

- land use, with the exception of waste management; 

 

(c) measures significantly affecting a Member State’s choice between different energy sources  

     and the general structure of its energy supply.  
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The Council may, under the conditions laid down in the first subparagraph, define those 

matters referred to in this paragraph on which decisions are to be taken by a qualified 

majority. 

 

3.     In other areas, general action programmes setting out priority objectives to be attained 

shall be adopted by the Council, acting in accordance with the procedure referred to in Article 

251 and after consulting the Economic and Social Committee and the Committee of the 

Regions. 

 

The Council, acting under the terms of paragraph 1 or paragraph 2 according to the case, shall 

adopt the measures necessary for the implementation of these programmes.  

 

4.     Without prejudice to certain measures of a Community nature, the Member States shall 

finance and implement the environment policy. 

 

5.     Without prejudice to the principle that the polluter should pay, if a measure based on the 

provision of paragraph 1 involves costs deemed disproportionate for the public authorities of a 

Member State, the Council shall, in the act adopting that measure, lay down appropriate 

provisions in the form of: 

- temporary derogations, and/or 

- financial support from the Cohesion Fund set up pursuant to Article 161. 

 

Article 176 (130t)  

The protective measures adopted pursuant to Article 175 shall not prevent any Member State 

from maintaining or introducing more stringent protective measures. Such measures must be 

compatible with this Treaty. They shall be notified to the Commission.  

 
 
 


