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ABSTRACT 
 

Course: Law, Master Degree Project  

J7003N, 15 ECTS 

 
Title: Restraint of Trade in Employment Contracts  

 – A Study of the Regulation in Sweden and New Zealand 

 

Field: Employment Law 

 

Summary: Restraints of trade; covenants invocated in the employment contract to protect 
the employer against competition from former employees, have existed in centuries. 
Although their continuation has been debated as these restraints, by their very nature 
infringe on the employee’s right to freely work and the essence of free competition, most 
industrialized countries have today acknowledged their purpose. That is because it has been 
realized that a restriction of trade was in certain circumstances justifiable as the proprietary 
interests of the employer were in need of protection.   

 

The purpose of this thesis is to present and compare the regulation of restraints of trade in 
Sweden and New Zealand; two countries that not only are geographically distant but also 
make us of different legal systems: civil law and common law. 

 

In Sweden, discretion is given to the Labour Court to decide in this manner. § 36 and 38 of 
the Contract Act respectively allow to the Court to modify or nullify such restraints, whereas 
the collective agreement of 1969 provides guidelines for the reasonability of the restraints. 

 

In New Zealand, employment matters are taken up in the Employment Relations Authority 
and the Employment Court, and by appeal, the Court of Appeal and the Supreme Court. 
Similar to Sweden, the courts are given discretionary power to decide in this matter, with 
public policy shaping the view on restraint of trade policy and section 8 of the Illegal 
Contracts Act giving the courts discretion to enforce, modify or nullify the restraints.  

 

Although the legal systems may vary, the study has shown that the courts in both countries 
judge the restraints by taking all circumstances and factors of the case into consideration, 
and the reasoning behind the judgment is similar in both Sweden and New Zealand. The 
courts will allow a restraint of trade if it is proven that the employer does have legitimate 
interests in need of protection and the restraint of trade is not too excessive in its restrictions. 
This proves that it is the balance and fairness of the interests of the parties that is the 
foundation behind the reasoning of the regulation. 

 

 



2 

 

INDEX 

1 INTRODUCTION _____________________________________________________________________________ 4 

1.1 Background __________________________________________________________________________ 4 

1.2 Problem statement ____________________________________________________________________ 5 

1.3 Purpose ______________________________________________________________________________ 5 

1.4 Delimitation  __________________________________________________________________________ 5 

1.5 Reference system _____________________________________________________________________ 5 

2 METHODOLOGY ____________________________________________________________________________ 6 

2.1 Legal methodology ____________________________________________________________________ 6 

2.2 Scientific methodology ________________________________________________________________ 6 

2.3 Data collection ________________________________________________________________________ 7 

3 THE DOCTRINE OF RESTRAINT OF TRADE __________________________________________ 8 

3.1 Historical overview ____________________________________________________________________ 8 

3.2 Types of restraints ____________________________________________________________________ 8 

3.2 Proprietary interests  __________________________________________________________________ 9 

4 REGULATION OF RESTRAINT OF TRADE IN SWEDEN __________________________ 11 

4.1 The Swedish legal system ____________________________________________________________ 11 

4.2 The Contract Act _____________________________________________________________________ 12 

4.3 The collective agreement of 1969  _____________________________________________________ 13 

4.4 Case law  ____________________________________________________________________________ 15 

5 REGULATION OF RESTRAINT OF TRADE IN NEW ZEALAND __________________ 18 

5.1 The New Zealand legal system ________________________________________________________ 18 

5.2 Public policy and rule of reason _______________________________________________________ 20 

5.3 The Illegal Contracts Act  _____________________________________________________________ 21 

5.4 Case law  ____________________________________________________________________________ 22 



3 

 

6 ANALYSIS __________________________________________________________________________________ 25 

6.1 Regulation of restraint of trade in Sweden _____________________________________________ 25 

6.2 Regulation of restraint of trade in New Zealand  ________________________________________ 28 

6.3 Comparative study ___________________________________________________________________ 31 

7 CONCLUSIONS ___________________________________________________________________________ 33 

7.1 Summary ____________________________________________________________________________ 33 

 
 
 
 
 
 
 
 
 
 



4 

 

1 Introduction 

Information regarding the topic background as well as purpose, problem statement, method 
and delimitation will be presented in this chapter  

 
 

1.1 Background 
 
Companies today operate in a very hectic and competition-driven market. As such, there are 
many factors determining the success of a company on the business market. Aspects such 
as management, production methods, strategic marketing, innovation & development and 
customer service, amongst others, play a crucial role in regards to the achievements of a 
business. However, one of the most important (if not actually the most important) factors in 
this matter might be the very individuals responsible for working with these factors within the 
company; the employees.    

 

Employees can be seen as, by their very position, the cornerstone in the corporate 
machinery, making sure it operates successfully day to day. Therefore it is usually in the best 
interest of the employer and the company to make sure that the skills and knowledge of the 
employee’s are always kept on a high level. With the importance of knowledge and expertise 
in business becoming higher and higher, companies need to have their employee’s expertise 
and abilities constantly improving, to be able to meet the fierce competition from other 
businesses. 

 

To make sure that the skill and knowledge level of the employee’s meet that of the 
competitive market, employer’s usually invest in increasing the level of these aspects within 
the employee’s. This is often done by allowing the employee insight in trade secrets, 
executive education and continuous learning. Through this, the collective knowledge and skill 
levels within companies are progressively cultivated. 

 

However, in case of the competitive business world, knowledge can also be a double-edged 
blade. While the employer may have bestowed specific knowledge skills and trade secrets 
upon the employee for the good of the company, a risk is also created. The risk being the 
danger a specific employee might pose to the employer if using said skills and knowledge for 
their own benefit or for a competitor. Common knowledge dictates that an employee is bound 
by good faith to a duty of loyalty; an unwritten rule not to compete with the employer during 
the employment period.  

 

The danger in this case consists of the employee, with high knowledge skills and insight into 
trade secrets, leaving the company and entering the labour market, thus creating a 
competitive threat against the company. An experienced worker with great knowledge and 
qualifications is also wanted by rival companies, thus creating a risk that the employer might 
lose the employee to a competitor that might offer more lucrative benefits. To protect the 
company in this case, the usage of restraints of trade are utilized.  In short, a restraint of 
trade is a clause invocated in the employment contract with the purpose of preventing the 
former employee to compete with the employer after the employment.   
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1.2 Problem statement 
 
The subject of restraint of trade is a very discussed and debated one. Many times problem 
questions have arisen regarding the question of free trade and competition versus the legal 
binding of a contract. As such, the important issue that follows is if it is reasonable with 
covenants that heavily impede an individual’s right regarding free trade to provide protection 
for the employer. As a Swedish student currently living in New Zealand, I am provided with 
an interesting possibility to compare, from a legal perspective, the reasonability of the 
restraint of trade covenants in Sweden and New Zealand; two countries that are not only 
geographically distant from each other, but which also make use of two altogether different 
legal systems. With this as basis for the problem statement, there are three subject questions 
that are relevant for the thesis: 

• How are restraints of trade regulated in Sweden? 
• How are restraints of trade regulated in New Zealand? 
• How do the regulations compare to each other? 

 
 

1.3 Purpose 
 
The purpose of this thesis is to study the regulation of covenants in restraint of trade in 
employment contracts in Sweden and New Zealand, and thus present an answer to the 
questions addressed in the problem statement. 

 

1.4 Delimitation 
 
Covenants in restraint of trade can appear both in employment contracts and business sale 
contracts. This thesis will not focus on the latter but is centered on restraint covenants in 
employment relations.  

 

Since the purpose of the thesis is to study the regulation of covenants in restraint of trade in 
Sweden and New Zealand, other regulatory establishments, such as the law of the European 
Union, will not be dealt with in this thesis. 

 

1.5 Reference system 
 
This thesis uses the Oxford system1 with footnotes. A footnote over a word corresponds 
directly to that word, whereas a footnote before a break corresponds to that sentence. A 
footnote after a break relates to the whole part. Additionally, an ‘f’ (following page) or ‘ff’ 
(following pages) might be included in the reference. 

 

                                                            
1 http://www.lc.unsw.edu.au/onlib/refbib.html 
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2 Methodology 
This chapter will provide an overview of the methodology used in the thesis 

 
 

2.1 Legal methodology 
 
For this thesis, the traditional method of law has been utilized. This method denotes the 
processing of legal sources and aims to determine which legal rules that exist or should be 
established within the area and how they should be applied.2 

 

For an in depth approach, a method according to the doctrine of legal sources has been 
used. The doctrine of legal sources states which informative sources within legal science can 
and may be utilized3. Thus, the study within the traditional method of law is mainly based on 
legal sources such as acts and other statutes, government bills, case law and 
academic/scientific literature. Other sources such as journals and internet have been used as 
well. The aim of using the traditional method of law focuses in this case on garnering enough 
information about a specific legal issue to the point of not only being able to analyze and 
interpret the gathered data, but to be able to critically compare and study the relevant 
findings.  

 

Additionally, as the thesis aims to achieve a comparative study, additional methodological 
elements should be included. As a fundamental principle in legal comparative studies, the 
legal systems of each nation that are studied are to be respected, as the foreign legal order 
might significantly deviate from the native one4. Furthermore, a foreign legal system should 
be studied in its entirety, even if one is only interested in a certain detail. At the very least, 
the social function and historical background of the legal rules play a considerable part in the 
understanding of the rules5. It is for this reason that a historical setting of each legal system 
and their legal procedures will be presented, in addition to the legal sources governing the 
subject.            

 
 

2.2 Scientific methodology 
 
As part of the methodology in this case, aspects of qualitative research strategy in analyzing 
the legal material have been applied.  

 

The qualitative research strategy seeks to construct non-statistical insights when analyzing 
the data. Therefore, it is stated that qualitative research emphasizes word rather than 

                                                            
2 Lehrberg, Praktisk juridisk metod, 2004, p. 38 
3 Lehrberg, Praktisk juridisk metod, 2004, p. 38 f 
4 Bogdan, Komparativ rättskunskap, 2003, p. 44 
5 Bogdan, Komparativ rättskunskap, 2003, p. 47 f 
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quantification in the collection and analysis of data. Because of this, the aim of qualitative 
research studies is to obtain a deeper understanding of the research subject’s incentives.6  

 
 

2.3 Data collection 
 
The main type of information used in this thesis is secondary data. Such data consists of 
information that has previously been constructed. Secondary data may come in many 
different forms, some of which include books, articles, reports, organizational records, 
electronic databases and the internet.7 As this is a thesis within the subject of law, legal 
sources such as acts and other statutes, government bills and case law also fall within the 
category of secondary data. The search for literature has been done using databases of 
university and public libraries. Case law has been found through legal databases on the web, 
and statutes, bills and additional public material have been found online through government 
webpages.  

 

                                                            
6 Mason, Qualitative Researching, 1996, p. 5 f 
7 Hussey & Hussey, Business Research, 1997, p. 86 f 
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3 The doctrine of restraint of trade 
Covenants in restraint of trade and their main function and purpose will be presented in this 
chapter  

 
 

3.1 Historical overview 
 
Although restraint of trade is a debated subject in today’s business world, they are by no 
means a new occurrence. As further reading of this study will show, restraint of trade 
covenants have existed for over a century. In fact, the restraint of trade covenants can be 
traced back even to the Elizabethan era (the 1500’s) although at that time, all such restraints, 
whether partial or general, were regarded as totally void because of their tendency to create 
monopolies.8  

 

With time, this strict view on restraint of trade did not prevail, for it was gradually realized that 
a restriction of trading activities was in certain circumstances justifiable in the interests of the 
parties. Although the restraints have existed for a long time, it was not until the end of the 
1980s when the restraints became all the more common and popular amongst employers 
due to a business trend from USA.9  

 

It is said that it was the transition from a more industrial and manufacturing business society 
to a more knowledge based business society that aided the boom of the trade restraints. In 
fact, it is even stated in the government bill of the Swedish Trade Secrets Act that corporate 
know-how is, in comparison with other production factors, of all greater importance for the 
company’s ability to compete in the market.10 Today, covenants in restraint of trade are by no 
means an uncommon phenomenon and most, if not all, industrialized countries have 
acknowledged the existence and purpose of the restraint of trade covenants11. 

 

 

3.2 Types of restraints 
 

The mutual purpose of all restraint of trade covenants is to provide protection against (in 
whatever shape or form) competition. This is executed in practice by a contract in which one 
party relinquishes a part of the right to freely seek employment or start up a business. 
Through this, it can be noted that the restraint of trade covenant does not include an 
obligation for one party to act upon a duty, but rather to deter that party from executing a 
particular action. The restraint of trade covenant is thereby what is called a negative 
commitment.12 

 
                                                            
8 Burrows et al, Law of Contract in New Zealand, 2007, p. 415 
9 Burrows et al, Law of Contract in New Zealand, 2007, p. 417 
10 Prop. 1987/88:155, p. 9 
11 SOU 1983:52, p. 207 
12 Burrows et al, Law of Contract in New Zealand, 2007, p. 416 
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In turn, such negative commitments can be divided into several sub-categories that virtually 
at all times share the same purposes but have different uses in practice. The first 
diversification of restraint covenants is made up into horizontal and vertical contracts. 

 

Horizontal contracts create a cartel, where the contractual parts gather together for the 
protection of mutual interests and oblige themselves to not compete with each other in any 
means of business. The vertical contract type is a two-part agreement where one of the parts 
promises not to engage in competing behavior. This can include relationships between 
companies or between employer and employee. 13 

 

The covenant in restraint of trade in employment contracts is thus part of the vertical type 
which will be discussed in this thesis. The vertical contract type can in turn itself be divided 
into single and combined cases. 

 

The single cases are covenants in restraint of trade with the purpose of either hindering a 
former employee from taking up employment with a competitor or start up an own competing 
business after the employment, or in business sales contracts where the covenants deter the 
seller from starting up a competing business within the specific business area. The combined 
cases refer to agreements which include both sales of business and employment issues, 
such as for example, if a company buys another company but also employs the owner of the 
sold company to run the business. 14 

 

 

3.2 Proprietary interests 
 
The proprietary interests that restraints of trade are utilized to protect are usually divided into 
three key categories: 

 

The first protection purpose from the employer’s point of view is the protection of the position 
within a specific market or consumer segment. The employer wants to guard the business 
against any potential competition the former employee might generate. However, this is 
usually considered unfair from the viewpoint of the individual employee. Other criticism 
against this particular protection purpose takes note of the customer’s right to freely choose 
whomever they wish to hire. The employees are the actual product in many knowledge- and 
service based companies as they are the companies face towards the clients and often work 
with them in person. If a certain employee changes their place of work and thus are restricted 
from working with similar assignments due to restraint covenants, it might interfere with the 
personal relation the client has developed with the employee, which makes the incentive for 
the customer wanting to hire the employee again. Through this, the reasonability for this 
specific protection purpose has been heavily criticized as it goes against the principle 
regarding free trade and interferes with the customer and provider relationship.15 

 

                                                            
13 Adlercreutz & Flodgren, Om konkurrensklausuler…, 1992, s. 18 
14 Burrows et al, Law of Contract in New Zealand, 2007, p. 428 
15 Adlercreutz & Flodgren, Om konkurrensklausuler…, 1992, s. 101 f 
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The second category of protection is to make sure that the former employee does not take 
advantage of the knowledge and information that has been gained through the employment. 
Basically, the covenant exists to protect the company’s ‘know how’ after the employment 
ends. The reason why this issue is considered to be of great importance is because a 
competing company using another company’s specific knowledge and secrets is considered 
to be more of a disloyal act rather than a shift of customers and market shares. That trade 
secrets and specific knowledge are powerful tools in the business world is evidenced by laws 
and standards specifically aimed to protect this very matter, such as the Trade Secrets 
Protection Act. Thus it is possible to draw parallels between what the act determines as trade 
secrets and what covenants in restraint of competition are meant to protect.  
 
According to § 1 of the Act, trade secrets include information that can be documented in any 
form, such as drawings and models, as well as individual people’s knowledge regarding 
certain facilities. This information should deal with a company’s business- or management 
capacities, which the employer keeps secret as the release of this information would infer 
damage to the employer from a business competition point of view. Any further diversification 
of specific knowledge is not presented by the Act, but the bill to the Act states that the 
information concerns aspects such as construction, development, research, testing and other 
technical aspects as well as market plans, calculations, ideas, projects and other commercial 
factors. Thereby, it can basically be said that the covenant in restraint of trade is meant to 
extend the protection from the Act even after the employment has ended.16 

 

The third protective purpose of restraint of trade covenants is regarding to the employer’s 
and company’s interest to keep so called key employees in the company. Key employees are 
individuals with great expertise and knowledge, and more often than not, the company has 
often spent an immense amount of money on executive education for these individuals, and 
thereby it is in the employer’s strong interest to hold these people within the business as a 
large investment has been made into the knowledge these employees possess. At the very 
least, it is within the employer’s interest to keep these key employees long enough until the 
company has made enough use of the knowledge possessed by the individual, and thereby 
been able to write off the investment. Additionally, it is likely that the company, from a 
competitive point of view, fears that competitive businesses will be able to win over 
employees with high knowledge gained from expensive education. 17 

 

To ensure that the protection gained from the covenant in restraint of trade is as influential as 
possible, a sum of damages is included in case of a breach. A negative commitment, such as 
the restraint of trade covenant, is most effectively conceded with such a damage sum 
included in the contract. The damages sum is often varied, depending on the extensive 
range of the covenant and the specific details of the situation. In each case an evaluation is 
made of the value, and the damages sum presented in the covenant is often large enough to 
function as an efficient incitement for the contracted part not to breach the agreement.18  

 

 

                                                            
16 Adlercreutz & Flodgren, Om konkurrensklausuler…, 1992, p. 108 f 
17 Adlercreutz & Flodgren, Om konkurrensklausuler…, 1992, p. 115 
18 Adlercreutz, Avtalsrätt I, 2002, p. 306 
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4 Regulation of restraint of trade in Sweden 
This chapter will present information on the view and regulation of covenants in restraint of 
trade in Sweden 

 
 

4.1 The Swedish legal system 
 
The legal norm in Sweden is the civil law system. This system, which is the most dominant 
legal system in most parts of Europe today, was developed from the Jus Civile, the civil law 
of the Roman Empire, originating in history to as early as 27 B.C. As the Roman legal system 
developed through time, it was in the sixth century when the emperor Justinian 
commissioned the encyclopedic work Corpus Juris Civilis, with the dictum non exemplis sed 
legibus judicandum est (decisions should be rendered in accordance, not with examples, but 
with the law) that the derogation of individual decisions in the judicial process was affirmed. 
The Corpus Juris Civilis brought together several legal treaties and documents as well as 
principles of law reflecting various arguments and opinions and as a whole is the essential 
building block for the civil law system today.19  

 

The vital point regarding regulation in civil law is that it is “code-based,” civil-law judges do 
not interpret the law but instead follow predetermined legal rules.20 In Sweden in particular 
statutes are the primary legal source and as such always must be used in judicial process. 
Case law and government bills are considered secondary sources and should be applied, 
whereas additional sources such as trade customs and legal literature may be used.21 As an 
additional point of view, it should be noted that collective agreements are a very powerful 
legal source in Swedish employment law. The legislation provides the framework for the 
regulations of the labour market parties, whereas the collective agreements is a fundamental 
legal source and is binding both for employers and employees. The role of the state itself is 
incomprehensive in regards to the regulation of the labour market.22 

 

In regards to judicial process in the field of employment law, the primary authority in the field 
is the Swedish Labour Court. The Court was established in 1929 in accordance with the 
creation of the legislation on collective agreements and the Labour Court. The Courts task 
was to process disputes concerning interpretation and appliance of collective agreements. All 
other employment disputes were handled by the district courts, and by appeal, the Court of 
Appeal and the Supreme Court.23 

 

The Court as it is today was firmly decided by the establishment of the Labour Disputes 
(Judicial Procedure) Act (SFS 1974:371). In accordance with this act, the Court became the 
highest authority in all employment disputes and not only conflicts over collective 

                                                            
19 Federal Judicial Center - A Primer on the Civil Law System, 1995 
20 Federal Judicial Center - A Primer on the Civil Law System, 1995 
21 Bernitz, et al, Finna rätt – Juristens källmaterial och arbetsmetoder, 2004, p. 27 f  
22 Nyström, EU och arbetsrätten, 2004, p. 62 
23 http://www.arbetsdomstolen.se/pages/page.asp?lngID=8&lngLangID=1 
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agreements. As such, the rulings of the court may be deemed as precedents as they cannot 
be appealed.24  

 

The Court itself is usually made up by seven individuals; one President (judge) and seven 
commissioners, when deciding a case. The composition consists of three neutral 
commissioners not representing employer or employee interests, two commissioners 
suggested by the employers’ organizations and two commissioners suggested by employee 
labour unions. However, depending on the simplicity of the case, fewer commissioners might 
be present.25 

 

It should be noted however, that the judicial process depends on the parties. Only a labour 
market party; either an employer or employee union, or an employer who has entered a 
collective agreement may raise a case directly to the Labour Court, and the issue at hand 
must concern a dispute over a collective agreement or a dispute between parties bound by a 
collective agreement. All other disputes, or disputes raised by employees unaffiliated with a 
labour union party, must be raised at the district courts. From there it is possible to appeal to 
the Labour Court. As previously mentioned, all compliance orders by the Court are final.26 
 
 

4.2 The Contract Act 
 
A Swedish law of obligations committee was established in 1901, which together with a 
Norwegian and Danish committee created a prospect for a contract act statute. The statute 
was accepted and codified in 1915, making Sweden the first Nordic country to have an act 
on contracts; the Contract Act (SFS 1915:218).27 

 

Cases NJA 1905 p. 513 and NJA 1907 p.122 are both about restraint of trade in business 
sales. Although the restraints were geographically limited to the region where the business 
was located, a limitation in time did not exist. Additionally, the main question in these cases 
was not the validity of the restraints, but rather the damages figure. It was mainly to prevent 
such abuse of the free right of contracts that the law of obligations committee decided that 
out of necessity, legal validity is removed from such trade restraints that overstep the 
boundaries of reason.28 

 

Thus, even though the Swedish Contract Act was established close to a hundred years ago, 
it is can be seen that restraint of trade was a debated subject even then, since it was 
regulated in an article of its own; 38 §. Generally, it was stated that restraint of trade 
covenants were not valid in the case they exceeded geographical and temporal limits with 
more than what was necessary to prevent unlawful competition or heavily impeded in the 
contracted parts right to freely choose employment. In the motives to the act it was indicated 
that the validity of restraint of trade should be determined with consideration to one parts 

                                                            
24 http://www.arbetsdomstolen.se/pages/page.asp?lngID=8&lngLangID=1 
25 http://www.arbetsdomstolen.se/pages/page.asp?lngID=10&lngLangID=1 
26 http://www.arbetsdomstolen.se/pages/page.asp?lngID=9&lngLangID=1 
27 Gustavsson, Det kommersiella avtalets förstadium, 2002, p. 9 
28 Adlercreutz & Flodgren, Om konkurrensklausuler…, 1992, p. 43 
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need for protection against trade competition and the other parts need for the right to freely 
choose labour. Accordingly, it is a question of balancing the interests of both parties.29  

 

The 38 § would remain in that form for decades, until 1976 when the Contract Act itself would 
undergo changes. The case NJA 1957 p. 279 (see 3.3) and its harsh ruling regarding the 
factual validity of a long term restraint of trade was one of the driving factors regarding the 
change of the act.30 With the change, the main amendment article, 36 § was established, and 
38 § was also reworked into the form it has today. Mainly, 36 § states that contractual terms 
can be adjusted if they are deemed unreasonable in regards to the context of the contract 
and the circumstances of the agreement. 38 § states that covenants in restraint of trade are 
declared void if the restraint goes further than what is necessary to protect reasonable 
interests. 

 

The new 38 § was intended to increase the possibility to amend or annul restraint of trade 
covenants. Specific guidelines regarding restraint of trade in employment contracts were 
thought to be available in collective agreements within the field (see 3.2). The main 
amendment article; 36 §, increased the options for changing the terms in the restraint 
covenant. Thus, even if the restraint was considered reasonable according to 38 § and 
upheld by the court, the particular terms, such as the sum of damages or geographical limit, 
could be considered unreasonable and thereby be amended. With this, two separate articles 
existed which could reduce the impact of the restraints of trade.31 

 

It should be noted that there were discussions regarding creating a specialized article for 
restraints of trade with the enactment of the Trade Secrets Protection Act, but ultimately it 
was decided against such a paragraph.32 Similarly, a state investigation resulted in a 
suggestion of creating a specialized regulation paragraph regarding restraints of trade in the 
Employment Protection Act,33 but the overall response was that the criteria for validity were 
not detailed enough for the suggestion to be codified.  

 
 
4.3 The collective agreement of 1969 
 
In 1969, a collective agreement regarding restraint of trade in employment contracts was 
formed by labour union parties; on the one hand SAF, and on the other hand SIF, SALF and 
CF. The purpose of the agreement was to limit the practical usage area of restraint of trade 
and to set up directions for the direct contents in such restraints.34 

 

According to the parties, the reason for the establishment of the agreement was that 
companies increasingly spend more and more resources on research and development, 
regarding both product and method developments, which in turn increased the know-how 

                                                            
29 Adlercreutz & Flodgren, Om konkurrensklausuler…, 1992, p. 44 
30 Prop. 1975/76:81, p. 148 
31 Adlercreutz & Flodgren, Om konkurrensklausuler…, 1992, p.46 
32 SOU 1983:52, p. 314 
33 Ds 2002:56, p. 492 
34 Adlercreutz & Flodgren, Om konkurrensklausuler…, 1992, p. 55 
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and specialized knowledge within the companies. Thus, the parties agree on the fact that 
companies that have developed what the parties identified as protectable trade secrets are in 
need to keep such knowledge within the organization, and that protection for such knowledge 
after the end of employment is reasonably motivated. The agreement establishes which 
companies that may uses covenants in restraint of trade, which employees that may be 
affected by restraints and which type of knowledge that can be protected.35 

 

• Which companies may use restraint of trade in employment contracts? 

Covenants in restraint of trade can only be invoked into the contract on the employer’s 
initiative. The types of businesses that may utilize restraint of trade are those that are 
dependent on product or method development and thus acquire particular manufacturing 
trade secrets or thereby equivalent company specific knowledge, which, if disclosed to 
competitors, would cause the company significant harm. This also applies to companies that 
have acquired such knowledge through contracts.36 

 

• Which employees may be affected by restraint of trade? 

The employees who may be affected are those, which during the course of employment, 
acquire knowledge about manufacturing trade secrets or equivalent knowledge and have the 
ability to use this information. The assessment of this issue is to be done on an individual 
basis in regards to if the employee can become a risk for the employer after the 
employment.37  

 

• Which type of knowledge can be protected? 

As has been mentioned, restraint of trade is meant to protect specific manufacturing trade 
secrets or equivalent company specific knowledge. Knowledge found in companies engaging 
in specific product and method development. An important aspect is thus the fine line 
between company specific knowledge and general working knowledge. According to the 
agreement, the employer has no legal rights to deter the employee from using general 
working knowledge in their working life. The employee has the right to use such knowledge, 
even if it means competing with the former employer. The restraint of trade can thus only be 
used to prevent the employee from using company specific knowledge and secrets which 
they have acquired within the organization.38 

 

The agreement states that when determining the validity of a restraint of trade, a balancing 
between the employee’s and the employer’s specific needs should be done on an individual 
basis. Thus, a subjective view pertaining to the circumstances of each case is necessary, 
even if the formal objective criteria for the restraint are fulfilled. The binding time for restraints 
are set to a maximum of 24 months, but can be amended to 12 months depending on the 
nature of the acquired trade secrets. The agreement also states when restraint of trade 
cannot be enforced. Such is the case when the employer terminates the employment, 
although not in the cases when the termination is the consequence of the employee not 
performing their contractual duties. Similarly, restraints of trade cannot be enforced if the 

                                                            
35 Adlercreutz & Flodgren, Om konkurrensklausuler…, 1992, p. 56 
36 Adlercreutz & Flodgren, Om konkurrensklausuler…, 1992, p. 56 f 
37 Adlercreutz & Flodgren, Om konkurrensklausuler…, 1992, p. 57 f  
38 Adlercreutz & Flodgren, Om konkurrensklausuler…, 1992, p. 58 
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employment termination is due to the employer’s failure to comply with their part of the 
employment contract.39 

 

Furthermore, the agreement states that the employee cannot accept employment with a 
competitor or launch a competitive business, wherein the usage of the acquired trade secrets 
would be utilized. For the restraint to be valid, compensation must be paid to the employee. 
Should an employee breach the restraint of trade intentionally or through severe 
carelessness, the damages is set to the sum of six monthly salaries, although it is possible to 
amend with 36 § of the Contract Act.40  

 

Although the agreement makes use of phrases such as manufacturing trade secrets and 
product and method development, it is not strictly limited to the technological are of industry. 
This is because the agreement has been in force during several decades, and with time has 
acquired status as a powerful legal source within the subject, covering all aspects of 
business and trade, even those outside of the strictly formal, written area. Thereby, the 
agreement covers trade secrets and knowledge in commercial as well as manufacturing 
aspects.41 

 
 

4.4 Case law 
 
NJA 1957 p 279 (Supreme Court) concerns the employee E, whom within a company had 
advanced to the position of operations manager, to which a contract including a covenant in 
restraint of trade was drafted. E resigned from his employment to move to another city, 
where he was offered a position at a competing company. His former employer offered E 
wages for a duration of two years if he rejected the employment at the competitor, but E 
declined with the reason that he did not believe he had acquired such trade secrets which 
could hurt the employer. In this case, the restraint of trade reached two years and the 
damages sum was two years wages. The court ruled in the employer’s favor, awarding the 
full damages sum. The reason for the ruling was the principle of free contract rights. 
Additionally, it was stated that it was of high importance that the competitor not receive any 
trade secrets that E had acquired during his employment, from the former employer’s point of 
view, and that E with ease could have found employment with another company other than 
the competing one. 

 

NJA 1949 p 134 (Supreme Court) concerns an agreement between an employer and the 
employee, L. In the contract between the parties a restraint of trade was drafted, rewarding L 
a monthly sum until retirement as long as L did not start up a competing business within the 
same geographical region. The question in the case was if L had broken his part of the 
agreement by starting up a business outside of the region, but dealing with and supplying 
products to clients within the region. The court decided that the restraint was not valid 
anymore and agreed that the employer was no longer obligated to pay a monthly sum to L. 
Even if the actions at hand did not violate the terms of the restraint literally, continuous 
monthly payments would be disingenuous in regards to the purpose of compensation against 

                                                            
39 Adlercreutz & Flodgren, Om konkurrensklausuler…, 1992, p. 60 f 
40 Adlercreutz & Flodgren, Om konkurrensklausuler…, 1992, p. 62 
41 Adlercreutz & Flodgren, Om konkurrensklausuler…, 1992, p. 64 f 
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competition. Furthermore, it was stated that L must have understood what his actions meant 
for his former employer. 

 
AD 1975:23 (Labour Court) concerns a business sales agreement combined with 
employment. The business was owned by H, who sold the business to A but retained 
employment within the company. In the contract, a restraint of trade was included, stating 
that when H left the employment he was prohibited from directly or indirectly competing with 
A. This included accepting employment with a competing company. Some years later, H was 
made redundant and argued that the court should rule the restraint invalid. H argued that 
since he was unemployed and that the restraint was focused on preventing a transfer of 
clients from A’s business, the restraint should not be enforceable due to the fact that it does 
not involve trade secrets or specific knowledge as it is stated in the collective agreement of 
1969. A argued that the restraint did not cover all competing companies, only six particular 
companies named in the contract. The court stated that the restraint does not hinder H from 
accepting employment in general, other than with the six specific companies. Additionally, it 
is stated that since the restraint is only valid for one year, and that A is in the process of 
establishing long term business relationships with the six companies, A’s business has 
reasonable grounds for protection. Thus the restraint is enforceable. 

 
AD 1977:167 (Labour Court) concerns an engineer, B, who worked within a managerial 
position at a consultancy bureau. B’s restraint of trade reached two years, was limited to a 
specific geographic region and the damages was set to twelve months wages. After 
employment, B accepted a position within another similar bureau. In its ruling, the court 
stated that the decision should include the labour market’s view on restraints of trade. 
Specifically, it was declared that the restraint did not fall within the area of specific trade 
secrets incorporated in the collective agreement of 1969. However, it was also stated that 
even though that is the case, the restraint cannot be deemed void simply on that basis. The 
restraint was considered valid and full damages awarded. The court explained that the 
geographical and temporal limitation, the fact that it pertained to an employee in a 
managerial position and that consultancy firms in particular are especially sensitive to 
competition were grounds for the restraint being valid. 

 

AD 1991:38 (Labour Court) concerns R who held a position of fighter pilot within the military 
and had a restraint of trade in his employment contract. The restraint prohibited R from 
leaving his employment during the duration of ten years, and furthermore not working with 
another piloting position for an additional three years. The contract was stipulated according 
to the terms of a collective agreement between the employer and the employees unions. 
After two years, R accepted a position as pilot for a commercial airline and the employer 
demanded damages of 700 000 SEK. R argued that the restraint should be deemed invalid 
on grounds of unreasonable terms. The court stated that this was not a case of protection 
against competition, as the military and commercial airlines did not compete against each 
other. Furthermore, the court stated that there were no grounds not to amend the terms 
using 36 § even if they were decided according to a collective agreement. Finally, the court 
stated that the agreement of 1969 declares that restraint of trade cannot be utilized if the sole 
purpose is to keep key employees within the organization. Since the restraint in this case did 
not protect any trade secrets or guard against competition, but was merely drafted in order to 
hinder R from changing employment, it could not be valid. However, the restraint could not 
be overlooked as a whole, and R was ruled to pay damages, which however, had been 
amended to 36 000 SEK which was the amount R had received as special premium for being 
a fighter pilot. 
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AD 1993:40 (Labour Court) concerns R, who held a position as manager within a company. 
In R’s case, the restraint of trade was drafted in a special leave agreement, which was 
written when R left the employment. The restraint prohibited R from, within a year and a half 
after the termination of the employment, to engage in any competitive actions against the 
company. The damages was set to 19 000 GBP, which was the leave pay awarded to R. The 
restraint was breached when R engaged in an exclusive commercial deal with a company, 
who his previous employer had business dealings with. The court stated that R’s possibilities 
to find employment were not hindered in general by the restraint. The purpose of it was to 
protect the company against such actions which R had engaged in, namely seizing 
commercial dealings from business clients. Thus, the court did not find any ground to declare 
the restraint void in accordance with 38 § or to amend the restraint terms using 36 §. 
Additionally, the court declared that R was an experienced businessman who held a high 
position and that he intentionally breached the restraint, thus presenting no reasons to 
amend the conditions. 
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5 Regulation of restraint of trade in New Zealand 
This chapter will present information on the view and regulation of covenants in restraint of 
trade in New Zealand 

 

 

5.1 The New Zealand legal system 
 

New Zealand has inherited much law from England. Of vital importance is the actual system 
of law within the country; common law. In its broadest sense, the term ‘common law’ 
basically refers to the law developed historically in England, and New Zealand, as a colony of 
Britain, inherited the common law legal system. The English court system developed as an 
amalgam of institutions from three separate sources. These were the royal courts (the most 
influential of the three), the church courts and the local courts. The earliest of these three 
were the local courts, which can be traced back well to 1066. The church courts were set up 
shortly after. The royal courts were the latest in time, but came to supersede many of the 
customary courts.42 It is a principle of common law that in a settled colony, the colonists bring 
with them the law of their country. This system of law is contrasted with other legal systems, 
such as the civil law system primarily used in Europe. Whereas a civil law system usually 
requires the explicit expression of its law in statutory codes, a common law system allows the 
development of legal principles through cases and judgments.43  

 

In a more explicit sense regarding common law contrasting with statute law, it should be 
noted that statute law is derived from parliament/legislative bodies, and is the most supreme 
expression of law and legal principles. Common law, however, is ‘judge-made’. It is derived 
from the courts applying legal principles developed in past cases to similar fact situations. 
This system of law is dependent on a hierarchical court structure, where decisions of higher 
courts are binding on lower ones (stare decisis); and requires an accurate system of law 
reporting so that previous decisions may be found and applied. The common law system is 
used in this context to denote case law, and the use of legal precedents.44  

 

Regarding legal disputes relating to employment law, there are two institutions which are of 
considerable significance in New Zealand, namely the Employment Relations Authority and 
the Employment Court. The Employment Relations Authority, established by the Employment 
Relations Act 2000, section 156, is an investigative body that has the role of resolving 
employment relationship problems by establishing facts and making a determination 
according to the substantial merits of the case. The Employment Relations Act gives the 
Authority exclusive jurisdiction to make decisions regarding issues such as disputes over the 
interpretation, application or operation of employment agreements, breaches of employment 
contracts, allegations of unfair bargaining for individual employment agreements and other 
employment related matters. Previous to the Authority, such manners were handled by the 
High Court (above the district courts but below the Court of Appeal in hierarchy).45  

 

                                                            
42 Boast, Finn & Spiller, A New Zealand Legal History, 2001, p. 2 
43 McDowell & Webb, The New Zealand Legal System, 2002, p. 63 f 
44 McDowell & Webb, The New Zealand Legal System, 2002, p. 64 
45 Rudman, New Zealand Employment Law Guide, 2008, p. 13 f 
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The Employment Court has history tracing over one hundred years back. The New Zealand 
industrial relations and employment law jurisdiction has been headed by a specialist court 
since 1894. The foundation for such a court was established in the Industrial Conciliation and 
Arbitration Act 1894. The Employment Court, as it is today, was created by the Employment 
Contracts Act 1991, and has continued under the Employment Relations Act 2000, section 
186 in an amended form.46  

 

Made up of the Chief Judge and at least two other judges, the Employment Court is 
constituted as a court of record with exclusive jurisdiction to deal with subjects such as 
applications for a hearing of matter previously determined by the Employment Relations 
Authority, compliance orders, actions for penalties for breaches of the Employment Relations 
Act and similar subjects in the field.47 

 

It should be noted however, that the Employment Court is not, in the usual hierarchical 
sense, superior to the Employment Relations Authority. Moreover, the Court has no power to 
advise or direct the Authority on how it should use its investigative powers and jurisdiction. 
There is however the possibility to challenge determinations of the Authority in the Court. 
There is also a limited right of appeal from the Employment Court to the Court of Appeal. 
Leave to appeal must be sought from the Court of Appeal and it must be based on a point of 
law, not detail. Leave may be granted where the question is one of general or public 
importance or for other reasons the Court of Appeal considers justified. By leave there can 
be a further right of appeal to the Supreme Court.48 

 

In order to enforce a restraint of trade, should a former employee breach the contract, there 
are two possible actions available to the employer; to seek an injunction as well as a 
compliance order. An injunction to enforce a restraint of trade covenant may be sought in the 
Employment Relations Authority.  It is usually sought on an interim basis, meaning that there 
is a purpose of a substantive proceeding behind the application. The decision whether to 
grant an interim injunction is discretionary, as the Authority does not have to grant the order 
sought. After reviewing the facts presented, the Authority makes its decision based on the 
specific conditions in the case, the public interest and the rule of reason.49  

 

Similarly, a compliance order may be sought. The Authority has the power to order 
compliance where any person has not observed or complied with any provision of an 
employment contract. These aspects do not apply to prospective breaches; the Authority’s 
decision will compel a former employee to fulfill with the terms of the restraint of trade 
covenant, but there would have to be evidence that the employee has breached the 
covenant before such an order can be considered.50 

 

 
 

                                                            
46 http://www.justice.govt.nz/employment/history/default.asp  
47 Gilbert & Smith, A Guide to the Employment Relations Act, 2000, p. 68 
48 Rudman, New Zealand Employment Law Guide, 2008, p. 10 ff 
49 Employers & Manufactures Association NZ – A Manager’s Guide, 2007, nr. 2 
50 Employers & Manufactures Association NZ – A Manager’s Guide, 2007, nr. 2 
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5.2 Public policy and rule of reason 
 

Generally speaking, ‘public’ refers to the nation’s public, and includes sections of the 
community as well as the public in general, namely manufacturers, retailers, and probably 
the most important group; consumers. Factors such as economic efficiency, productivity, 
personal liberty and progress are also included when referring to public benefit and interest.51 
Public policy is an inherently normative policy, which is to say it includes a vision of the way 
things should be. It is essentially bound up with the consequences of the actions of the 
government and its authorities for the regular lives of ordinary people. The courts do not get 
involved in the process of forming, deciding and implementing policy (although they 
theoretically have the power to do so through precedents), instead those activities are the 
domain of the legislative and executive branches. Rather, public policy is used by courts in 
their approach to determinations in cases as a mean of principle.52 

 

Since covenants in restraint of trade limit a person’s freedom to carry on a trade or 
profession, they thus infringe on personal liberty and because they deprive society as a 
whole of the skills that person possesses, such covenants are prima facie (on the face of it) 
void and of no legal effect on grounds of public policy.53  

 

In fact, it has even been announced by the Employment Court that covenants in restraint of 
trade do not share the same freedom of contract as exists in relation to employment 
contracts generally. That is because restraints of trade, by their very nature, suppress 
competition and this is seen as potentially harmful to the public interest and as potentially 
unfair because at the time when such a provision is negotiated, it is often the case that the 
party demanding the covenant is in a stronger bargaining position than the party on whom it 
is imposed. Therefore, the primary assumption of the law is that such covenants are 
unreasonable with reference to the private interests of the parties concerned and the interest 
of the public at large.54 

 

However, as case law is the ruling source in legal disputes, contracts or terms in restraint of 
trade may be upheld and enforced by the courts if found to be no wider than what is deemed 
as reasonable and necessary to protect any legitimate interest of the parties with 
consideration to the wider public concern. Thereby, the decision whether restraints covenant 
is legitimate or not is completely left to the court to decide in each individual case.  

 

This principle, otherwise known as the rule of reason, was firmly established due to the 
English case Nordenfeldt v Maxim Nordenfeldt Guns and Ammunition Co Ltd 1894, where 
warfare material and cannon manufacturer Nordenfeldt sold his business with a restraint of 
trade covenant included in the sales contract, prohibiting him from competing against the 
buyer for 25 years. The House of Lords (the final court of appeal in civil cases in United 
Kingdom) recognized that it will often be necessary for a purchaser of a business to impose 
restraints on the seller. Were those restraints not in the contract, there would be no goodwill 
and the vendor could start up in opposition to the business he had just sold. Therefore, a test 
of reasonableness was described in order to justify the restraint covenants. The test was that 
                                                            
51 Van Roy, Guidebook to New Zealand Competition Laws, 1997, p. 1058  
52 Shaw & Eichbaum, Public Policy in New Zealand, 2008, p. 2 
53 Chetwin et al, An Introduction to the Law of Contract in New Zealand, 2006, p. 367 f 
54 Employers & Manufactures Association NZ – A Manager’s Guide, 2007, nr. 2 
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the restraint must be reasonable in interest to the parties involved and in interest to the 
public, and that reasonableness is to be judged at the time of the concluding of the contract, 
not after later events. So while the restraint of trade in this particular case was deemed void, 
the principle that such restraints might be necessary within reasonable range was 
established. The rule of reason is still quoted by courts today and used when determining the 
validity of a covenant in restraint of trade.55 

 

However, the reasonability itself must be viewed from two aspects; reasonability in light of 
the public interest and reasonability between parties. The essential public interest affected by 
restraint of trade covenants is the market for goods and services on which the economy 
depends should not be distorted by unreasonable decrease of consumer choices arising 
from private restrictions on individuals willing to present that market their goods and services. 
At the same time, employers should not be discouraged from spending money on training 
staff in new techniques by an inability to ensure that their expenditure does not redound to 
the benefit of trade rivals who attract the newly trained employee. Thus, reason and justice 
would seem to prescribe that an agreement between parties should not be upset for some 
fancied injury to public welfare but only where real injury to public policy can be 
demonstrated.56 

 

 

5.3 The Illegal Contracts Act 
 
However, there is an additional avenue of relief for covenants in restraint of trade which 
would otherwise be void, namely the Illegal Contracts Act 1970. Before the enactment of this 
act, the courts refused to enforce illegal contracts. The principle of ex turpi causa non oritur 
actio (out of an illegal cause, an action cannot arise) was the maxim. This meant that courts 
could only either rule the contract void and illegal, or it could be enforced due to rule of 
reason and necessity. A mean to amend or change the contract by the courts was not 
possible, which quite simply meant that a restraint of trade was either valid or not as a 
whole.57 

 

The patent injustice of the strict application of this principle encouraged the courts to devise 
ways to around it. Thus, a rule evolved permitting the severance of the illegal part of the 
contract. Other ways evolved as well, some of which included giving a party time to repent, 
change their mind and step away from the case, as well as a rule entitling a party to an illegal 
contract to enforce it, if it did not in doing so, having to disclose the illegality. In many cases, 
the law was a maze of conflicting decision of doubtful intellectual honesty.58 

 

However, with the enactment of this act, such doubts were swept away and the rule of 
severance was established due to statutory solution. The act conferred on the courts 
discretion to validate or grant relief. In particular regards to covenants in restraint of trade, 
section 8 of the Illegal Contracts Act was established to deal with the matter.  

 
                                                            
55 Brooks, Contract Law, 1999, p. 77 f 
56 Burrows et al, Law of Contract in New Zealand, 2007, p. 421 ff  
57 Bassett, Contract Law in New Zealand, 2007, p. 122 f 
58 Bassett, Contract Law in New Zealand, 2007, p. 123 
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Section 8 states that the courts, where any provision of any contracts constitutes an 
unreasonable restraint of trade, may delete the whole restraint of trade provision and enforce 
the rest of the contract, modify the provision so that at the time the contract was entered into 
the provision as modified would have been reasonable and give effect to the contract as a 
whole, or decline to enforce the contract where the deletion or modification of the provision 
would alter the bargain between the parties so that it would be unreasonable to allow the 
contract to stand. 

 

This section is an extension and clarification of the powers which were available to the courts 
under the common law. It confirms the power of the courts to sever an offending part of the 
contract or to modify it and then enforce the contract as a whole. The severance or 
modification is carried out with reference to a number of factors, including the nature of the 
contract as a whole, objective and scope of the restraint, the background and circumstances 
in which the restraint was agreed, the bargaining power of the parties, access to legal advice, 
geographical and temporal extent of the restraint, what is customary in that trade and if 
declining to uphold the restraint might deter those with capital and expertise from acquiring 
new inventions due to concern that a vendor might provide future competition.59 

 
 

5.4 Case law  
 

H & R Block Ltd v Sanott, 1976 1NZLR213 (Supreme Court) concerns S who was 
employed in a tax consultancy firm. S held a managerial position, and in the employment 
contract was a restraint of trade clause covering against competition for five years over an 
area of 40 km from the branch office. S’s employment was lawfully terminated in 1973, and 
on that date S advertised that he was opening a similar business in the city. Additionally, S 
took with him a set of forms produced and prescribed by the employer for client tax returns 
and used them within his own business. The Court in this case had to decide whether the 
forms, produced by the employer, were confidential, whether S had unlawfully solicited 
clients of his former employee and whether in regards to the restraint of trade and if this 
would award the employer damages. The Court stated that the forms, while merely being 
comprehend only statements in a convenient layout, should be assessed as confidential 
because of the maker; the employer, had produced them for a purpose of a specific process. 
In regards to unlawful competition, the Court agreed that S had acted in a matter not 
compliant with good faith. There was indeed a recurring trade connection with clients, and as 
such the employer had an interest capable of being protected by a covenant. As S was in a 
position which brought him into close and personal contact with a large number of the 
customers and that contact was of such a nature that it would make it likely that if S left the 
employment, the customers, or some of them, might go with him. A restraint of trade can be 
valid if there is ground for the former employee to take advantage of the employer’s trade 
connections or utilize obtained client information. As S had advertised his own business the 
same day his employment ended and in the same media as the employer, he had solicited 
existing clients resulting in goodwill damage and revenue losses for the employer. Thus the 
Court awarded the employer damages, a nominal figure for the use of the forms (as a clear 
damages assessment could not be made) and approximately 2 500 NZD for solicitation of 
clients. Furthermore, the Court ordered a compliance order in regards to the restraint of 
trade, however by the jurisdiction granted by the Illegal Contracts Act, the restraint was 

                                                            
59 Bassett, Contract Law in New Zealand, 2007, p. 123 f 
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shortened to three years and the area to eight km as deemed what was necessary to protect 
the business.  

 

Target Recruitment Services v Levin, 1987 CP1438/87 (High Court) concerns L who was 
hired as a staff consultant by a consultancy agency. A restrained was signed, prohibiting the 
employee from disclosing secrets and using information that might cause loss to the 
company or competing within a specified area. The restraint would last for one year. As a 
result of a dispute, the employment was terminated and two months later L commenced work 
as a staff consultant with a competitor. The Court commented particularly on “client lists”; 
companies or employers with whom the consultant had established some rapport or 
communication and were frequently contacted by these companies and assisted them with 
staff issues. It was stated that an employer is entitled to impose a restraint to protect a 
proprietary interest which requires protection. Those interests have been confined to include 
trade secrets, and business connections. In respect of the latter it is a necessary prerequisite 
that there is a recurrent trade connection. The Court was of the view that client lists would be 
of confidential nature as there would be information relating to the particular requirements of 
each client and thus L would generally have influence over those clients, and this would fall 
within the scope of a proper restraint. With both the Court and the previous employer 
agreeing on the time frame being to excessive, the restraint of trade covenant was enforced, 
although being reduced to six months as per the discretionary power granted by the Illegal 
Contracts Act.  

 

Bates v Gates, 1987 1NZELC95 (High Court) concerns G who was employed as a solicitor 
for a sole practitioner. In the employment contract was a restraint of trade covenant, covering 
an area of where about 85% of the employer’s clientele were domiciled, reaching up to two 
years. G decided to cease employment and set up practice within the area confined in the 
clause. The Court stated the fact that a restraint of trade covenant should indeed be judged 
depending on the circumstances existing at the time it was made. In this case, it was 
established that the employer, as the founder and sole proprietor of a legal practice in a 
semirural area with 85% “local” business, was entitled to seek some restraint from G for the 
purpose of protecting the goodwill of his practice. The Court did not see grounds in the 
evidence that such a restraint would be against public policy nor be one-sided and unfair by 
reason of greater bargaining power. Thus the court held that the restraint of trade was valid, 
although using the discretionary power of the Illegal Contracts Act, the geographical area 
was further compressed and the time limit shortened to twelve months. 

 

Graphic Holdings Limited v Dunne, 1987 2NZELC95 (Court of Appeal) concerns D who 
was an employee, director and shareholder a printing company. D had obtained business 
with Prudential Assurance Ltd. The company was sold but D remained as an employee 
under Graphic Systems and Prudential continued to look to D for its printing requirements. 
During this time, D entered into a written contract of employment, containing restraints of 
trade prohibiting D from carrying a printing business or using confidential information 
acquired during the employment. Later, D left his employment to work for another printing 
firm, and Prudential transferred its business to that firm. The former employer brought an 
action against D based on breach of restraint of trade provisions, specifically the obligation 
not to solicit customers and the obligation not to disclose confidential information. The 
information concerned knowledge of the mode of conducting business. The Court stated that 
the evidence showed that Prudential wanted to continue to deal with D, it was indifferent as 
to who the employer might be and would probably have sought D out regardless if told where 
D was working, and thus D had not solicited the business as he had not asked Prudential to 
follow him. Additionally, the Court claimed that the confidential information, in this case the 
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method of conducting business with Prudential, was not obtained from Graphic Holdings but 
from his earlier business where he first obtained dealings with Prudential. As the knowledge 
was not gained during the employment, the employer had no entitlement to protection. Thus 
the case was dismissed. 

 

M A Watson Electrical Ltd v Kelling, 1992 CP2136/91 (High Court) concerns K who was 
employed as an electrician in a relatively small privately owned company. The owner of the 
company proposed that K become a shareholder and that he would run the company when 
the owner retired. The offer was accepted and thus several new documents were signed, 
including a restraint of trade covenant. The provisions prohibited him from operating in 
opposition to the plaintiff, either alone or as an employee of another firm, within a 15 km 
radius of the employer’s premises for a period of 2 years. Five years after signing the deed, 
K (who resigned due to the promise of him running the company still was unfulfilled) started 
up his own business, prompting the former employer to seek an injunction. The Court held 
that the restraint of trade covenant was unreasonable and thus unenforceable as there was 
no just purpose behind preventing K from working as an electrician, either for himself or 
another employer. The timeframe was seen as overly excessive as was the geographical 
limit (considering the small area of business where the employer operated) and were 
unnecessary for the protection of the company. Additionally, it was established that L was 
young and inexperienced when signing the deed and was not independently advised. 
Furthermore, there was no consideration for the deed of the covenant and as such the Court 
would not enforce the restraint of trade. 

 
Radio Horowhenua Ltd v Bradley, 1993 ERNZ1085 (Employment Court) concerns the 
employee B who worked as a radio station host for a public broadcasting company. The 
station is the only one within its geographical broadcasting territory. However, the company 
realized that the market was soon to become competitive. Thus, during renegotiations of B’s 
employment contract a restraint of trade covenant was added, prohibiting B from a period of 
six months from the employment termination to engage on a paid or voluntary basis in work 
of similar nature for any radio station within the geographical territory where such work would 
affect the operation of the employer. The reason for the restraint was that B was the 
company’s most successful host and for this was made the highest paid announcer and that 
the company had invested thousands of dollars promoting B within the coverage area. B left 
the employment to take a full time position with a competitor to work on the project of forming 
a radio station, causing the employer to seek an injunction. The Court appreciated that while 
the restraint was limited to only six months; it was not found to be a reasonable proposition of 
law that the employer can protect itself in advance against the eventuality of competition by 
contractual provision restricting the employee’s freedom of action. Additionally, a distinction 
between restraints presumably freely negotiated and agreed from the start of an employment 
and one imposed by way of variation during the employment needed to be made. The Court 
stated that as this was the latter case, at least some consideration in the form of valuable 
benefit in return for this significant restriction on freedom of action was to be expected, but 
such compensation was nonexistent. Thus, the restraint covenant was deemed 
unreasonable. 

 

 

  



25 

 

6 Analysis 
The analysis of the regulation of restraint of trade in Sweden and New Zealand, as well as 
the comparative study, will be presented in this chapter. 

 
 

6.1 Regulation of restraint of trade in Sweden 
 

The judicial system in Sweden in regards to employment cases is fairly direct and 
straightforward, with one Labour Court being the highest authority, efficiently establishing 
legal precedents with its rulings. As such, since the establishment of the Labour Dispute 
(Judicial Procedure) Act, disputes regarding restraint of trade are mostly handled in the 
Labour Court.  

 

However, before going into the Court’s view and scrutiny of restraints of trade, one can see 
that disputes concerning these restraints reach more than a century back in time, not only 
proving that covenants restraining competition and trade are not a new phenomenon, but 
that the requirement for balance between an employer’s need for protection and the 
employee’s right to free trade was an issue already back then. Thus, article 38 in the 
Contract Act was created, with particular purpose to judge the reasonability of restraint 
covenants.  

 

Nevertheless, there still seemed to be conflict in the sensible practice of the article, as the 
two cases handled by the Supreme Court show different approaches to the restraints of 
trade. NJA 1957 p 279 shows a very strict and firm view on competition and restraints, 
granting the restraint covenant valid even though the temporal limit was two years and the 
damages being two year’s wages. It seems as if the Court viewed this case strictly on the 
base of the employee acquiring employment with a competitor firm and thus granting the 
former employee damages and ordering compliance. As such there seemed to be little focus 
on the balancing of needs and interests that is to be made between the employer and the 
employee. NJA 1949 p 134 on the other hand shows a different approach; in this case the 
former employee tried to keep the monetary consideration awarded to him by the restraint 
covenant while still conducting business within the geographical area of the restraint, by 
merely establishing the headquarters of his business outside that area. The Court showed in 
this case that the principles of these restraints cannot be avoided by mere technicalities, and 
that it indeed is the balancing of the interests of both parties that is the vital rule, such as in 
this case, financial compensation for infringement on freedom of trade. One cannot eliminate 
one of these aspects through trifles and still maintain the other. Also, this case presents 
another important factor, namely mutual intent. Both parties entered the agreement on equal 
ground and both parties benefited from the restraint in their own way. As such, it must have 
been clear that at the time of the entering of the covenant, both parties were in clear intention 
of compliance. Thereby it should be deducted that by trying to evade the restraint through 
formal technicalities must have resulted in offence against the very initial intention of the 
party. Thus, it must be noted that when receiving good consideration from a restraint, there 
lies a responsibility of compliance on the employee as well. 

 

In 1969 the collective agreement on restraints of trade would be established, providing 
guidance in regards to the interpretation of reasonability of restraints of trade. The agreement 
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firmly cemented the criteria needed for a restraint covenant to be valid; they were to be used 
by companies depending on product or method development, they aim to protect 
manufacturing trade secrets or other equivalent knowledge and may only bind employee’s 
who during the employment acquire such information. Thus restraint of trade covenants 
could be deemed valid, assuming they fulfilled the above criteria, and the specifications 
mentioned: the restraints could reach for a maximum of 24 months, good consideration 
should be paid to the covenanted and the damages sum should be set to six months wages. 

 

This should be seen as a welcome addition, since the statutory legislation itself does not 
provide any guidance or criteria on the matter of restraints of trade. However, one may claim 
that despite the useful guidance provided by the agreement, it might seem outdated and out 
of touch with the progression of time. Especially, the binding time of 24 months might be 
seen as quite excessive in contrast to the very hectic labour market of today. While it has 
acquired a normative effect and is used outside of the strictly technological and 
manufacturing area as stated in the agreement, there is still a lack of guidance for this issue 
when it comes to certain companies, such as consultancy firms, that deeply rely on business 
relationships and trade connections but lack product or method development and 
manufacturing trade secrets.    

 

However, even though the answer to such an issue might not be in the collective agreement 
of 1969, case AD 1975:23 shows that the factual market situation and the drafting of the 
covenant are vital to the validity of the restraint. In this case, the former employee was 
prohibited from accepting employment with six specific companies for a year with who the 
employer was in the process of creating long term business relationships with. The Court 
granted the restraint validity. Thereby one can argue that the specific conditions and the 
drafting; the restraint is active for a relatively short period of time, it does not restrict the 
employee from leaving the employment and finding employment elsewhere in general, only 
with six specific companies, and that business relationships with those six companies 
needed protection, were the key factors in making a restraint valid. 

 

That the labour market situation particularly which might infer a need of protection for a 
company is a pivotal point and can be seen in case AD 1977:167. Even though the restraint 
of trade in this specific case did not fall within the framework of the collective agreement of 
1969, the Court still deemed the restraint valid. A particular reason for this was that the 
company was a consultancy firm, which is particularly vulnerable to competition from former 
employees, especially those in high positions. On the other hand, and contrasting with this 
case, is AD 1991:38, which especially shows the employee’s right to freely carry out their 
profession. In this case, a pilot working for the military who had accepted employment as a 
civil pilot was being held by a restraint of trade. The Court deemed the restraint invalid, 
seeing as there is no business competition between the military and civil piloting. This case 
establishes two major principles; namely that restraints of trade may only be utilized if they 
are indeed needed for the protection of a company, and that the restraints may not be used 
as a deterrent solely for the reason of keeping certain personnel within the company. These 
two cases on the contrasting edge of the balance range show the interest needs of both 
parties, and when those interests make an essential point in regards to the assessment of 
restraint of trade. 

 

Finally, case AD 1993:40 shows another important situation regarding restraint of trade and 
the validity of such in aspects of key employees, market situation and intent. In this case, a 
manager breached a restraint when he went into commercial dealings with a company with 
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which his former employer had business relationships with. Again, the key factors here are 
that this employee had the means and information to solicit this particular client, there was an 
existing business relationship which needed protection and the former employee, being a 
successful businessman, must have known that breaching the restraint would cause his 
former employer commercial injure and would thus go against the very intention there was 
when first entering the covenant. This is a case that clearly presents the circumstances in 
which restraints of trade may be deemed as necessary for the goodwill of the company. 

 

As it turns out, it might seem odd that much of the analysis concerning the regulation of 
restraint of trade in Sweden revolves more around case law than the inherent statutory 
legislation. However, that is because the whole regulation itself is constructed in this manner. 
There are the two articles; 36 and 38 §§, in the Contract Act which give the Court discretion 
to amend the restraint covenants or deem them void and the collective agreement of 1969 
providing guidelines and framework for restraints of trade and their mechanisms, but no 
factual criteria is stated in the legislation regarding the restraints. Thus, the legislators have 
purposely shifted this responsibility to the Court. In this manner, each case concerning 
restraint of trade covenants is dealt with on an individual basis and the stated principles of 
the Court when passing judgment, combined with the discretion given to them by the 
Contract Act, is therefore the main source when it comes to asserting the regulation of the 
restraints. 

 

Judging from the case law in this manner, it can be argued that restraints of trade are indeed 
deemed valid when certain measures are fulfilled. Such standards primarily include the 
situations and principles pertaining to: 

• Specific trade secrets or specific company knowledge: restraints of trade may only be 
used to protect such information specific to the company. Restraints cannot be used 
to keep the employee from using information learned outside the company or before 
the employment (see NJA 1957 p 279). 

• Key employees: the employees that may be bound by these restraints must hold 
some specific position within the company and hold specific company knowledge, 
thus providing a real threat if they would accept employment with a competitor. 
Restraints may not be used to prevent any and all employees from changing 
employer (see NJA 1957 p 279 and AD 1993:40). 

• Unjust competition: the restraint may only be used to prevent employees from 
accepting employment with a specific competitor or starting up their own business, by 
which they would be in a position to solicit away clients from the employer. Restraints 
may not be used to deter an individual from being able to carry out their profession 
(see AD 1975:23 and AD 1991:38).  

• Market situation: restraints may only be used when the company is in a particularly 
vulnerable position on the market when it comes to competition from former 
employees or has business relationships which need protection. A company may not 
simply use restraints to bind employees if there are no interests that need protection 
(see AD 1975:23 and AD 1977:167). 

• Strict limitations: the restraint should be strictly limited in its form when it comes to 
aspects such as time length, region, etc. A restraint of trade cannot run on ad 
infinitum (see NJA 1949 p 134 and AD 1975:23). 

• Consideration: Good consideration supports the validity of the restraint covenant (see 
NJA 1949 p 134).        
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6.2 Regulation of restraint of trade in New Zealand 
 

The judicial system in New Zealand in the area of employment law is quite interesting, with 
no less than four authorities governing the labour field today; the Employment Relations 
Authority, the Employment Court, the Court of Appeal and the Supreme Court, with the first 
two being the primary establishments in regards to restraint of trade and other employment 
disputes. 

 

Additionally, within this system, there are two existing legal determinations which may apply 
to restraint of trade; an interim injunction and a compliance order. Even though the issue of 
restraint of trade primarily is a question regarding the validity of a contract, it is quite likely 
that the necessity for an interim injunction could be quite essential in the New Zealand legal 
system due to the possible length of a potential legal process as trials may be appealed to 
higher authorities. Reasoning further on that deduction, it is possible to see that the legal 
system itself regarding industrial relations is made suitable to handle complex employment 
issues, as these principally need to be weighing against public policy. 

 

As for public policy on this field, the case of Nordenfeldt v Maxim Nordenfeldt Guns and 
Ammunition Co Ltd 1984 shows that the clash between public policy and restraint of trade 
has existed in the common law system for over a century. It is interesting to note the legal 
principles that developed through the courts establishing the rule of reason. However, the 
rules in this case meant that the contract could either be deemed reasonable or not as a 
whole, which undoubtedly must have caused frustration both for employees and the courts. 
As such, one can see how the enactment of the Illegal Contracts Act must have provided 
very valuable discretion to the courts, giving them statutory rights to amend the restraints. 
The act thereby adjusted the maze of uncertainty within the field, and thus kept the “hand-in-
hand” collaboration between public policy and legal precedents. 

 

Legal precedents themselves are the most important source when it comes to understanding 
the regulation of the matter at hand as they represent the highest form of determinations, 
intertwining the standards of public policy and statutory legislation, as expressed by the 
principles of the courts.  

 

The case H & R Block Ltd v Sanott, 1976 1NZLR213 provides a good example of the 
necessity of restraints of trade and the discretionary power of the Illegal Contracts Act. In this 
case a former employee, who worked directly with clients, had established his own business 
and had taken with him company specific documents and advertised his new business to 
clients on the same day of his release while being bound by a restraint of trade. Similarly, in 
the case Target Recruitment Services v Levin, 1987 CP1438/87, a former employee who 
worked as a staff consultant and was bound by a restraint covenant had accepted a position 
with a competing company. This employee had obtained information in the form of client lists, 
specialised information on companies or employers with whom the former employee had 
established special communication with during the employment, providing the required 
knowledge to solicit those clients away. In both of these cases, the Court judged in favour of 
the employer, deeming the restraint of trade covenant valid, but amended the binding time of 
the restraint by lowering it. It is worth noting the particular circumstances here that aided to 
the reasonability of the restraints. In both cases, the former employee was in such a position 
that they had obtained company specific knowledge. Also, both of these employees were in 
such a position that they could solicit away clients from their former employer through their 



29 

 

connection to and information about the clients, a connection which they obtained during the 
employment. Additionally, both of the plaintiffs in these cases were strongly dependant on 
long lasting business relationships, thereby effectively ensuring there are interests which 
needed protection.  

 

As one can see, these two cases exemplify the balancing needs of the parties and public 
policy. As per the rule of reason, the restraints of trade were deemed necessary for the 
goodwill of the company. At the same time, the discretion provided by section 8 of the Illegal 
Contracts Act is used to make sure the restraints do not overstep the general conditions of 
public policy. 

 

Additionally, case Bates v Gates, 1987 1NZELC95 provides an example of when restraints of 
trade can be valid. In this case, the former employee, a solicitor, set up a practice within the 
area covered by the restraint of trade. The market situation played a major role here, as not 
only was the former employer a sole practitioner, thus being quite vulnerable for client 
solicitation, but the area of business was much reliant on local clientele. Thus, the Court 
deemed that there was sufficient need for protection and granted the restraint valid, albeit 
shortening the time frame. However, contrary to this case, M A Watson Electrical Ltd v 
Kelling, 1992 CP2136/91 concerns an electrician who after leaving his employment started 
his own business within the region covered by the restraint of trade, which was the region 
where his former employer had his premises. In this case however, the Court found the 
restraint void as it was unnecessary for the protection of the company and the employee, 
when signing the restraint of trade covenant, was young and inexperienced. Trying to 
differentiate between the reasoning in each case, one can argue that electricians, by their 
very profession, do not come across the same significant amount of company specific 
information as solicitors. Additionally, it could be stated that solicitors do have bigger means 
to solicit away clients, especially because they usually have their own client accounts to 
manage. Seeing as both electricians and solicitors establish relationships with their 
customers, albeit in different form, it is therefore the additional circumstances in each case 
that play a pivotal role. 

 

Graphic Holdings Limited v Dunne, 1987 2NZELC95 shows another important factor, namely 
that business conduct or trade methods, aspects which could be classified as company 
specific information, must be gained during the employment for the restraint of trade to be 
valid. In this case, the employer argued that the former employee had breached the restraint 
when he left the company and a major client followed. However, the employee had already 
established business connections with that client before the employment, and as such the 
restraint could not be made valid. This shows a fundamental principle of public policy; that no 
individual should be contractually restricted from freely carrying out their profession utilizing 
the skills they have learned. Employers have no right to claim those skills or that knowledge 
for their company if the employees have not gained those skills or that knowledge within the 
company. 

 

Finally, Radio Horowhenua Ltd v Bradley, 1993 ERNZ1085 shows that no employee may 
simply be bound by restraints of trade without a valid reason. In this case, a radio talk show 
host was bound by a restraint during a renegotiation of his employment, due to the fact that 
he was the most successful host and had great promotion by the company. The Court stated 
it should not be allowed to bind an employee simply for the eventuality of plain competition. 
The market situation had not changed, the employee had not acquired company specific 
information nor could he engage in unjust competition. The Court did also state that such 
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restraint covenants, if they were agreed on freely between the parties, could be deemed valid 
if good consideration was included in the agreement. As no compensation was existent here, 
the restraint could not be deemed valid. Again, this case shows the principle of balancing the 
needs of the parties. Providing protection for the employer, where there are no proven 
interests to protect and restricting the employee’s right to freely carry out their profession 
cannot be held as a valid decision. 

 

Thereby, New Zealand law dictates that restraint of trade can be deemed as valid and in 
accordance with public policy, if they are reasonable enough and protect established 
interests. Reasonability in such cases revolves around several standards, particularly: 

• Specific trade secrets or specific company knowledge: restraints may only be used to 
protect information, knowledge or skills learned by employees within the company, 
and the information must be specific to the company. Restraints cannot restrict 
individuals from utilizing skills they have learned outside the employment (see 
Graphic Holdings Limited v Dunne, 1987 2NZELC95 and Target Recruitment 
Services v Levin, 1987 CP1438/87). 

• Key employees: only employees holding such a position within the company which 
gives them access to specific information may be bound by restraints. Employees not 
providing a threat to the company, should they accept employment with a competitor 
or establish a business of their own may not be bound (see H & R Block Ltd v Sanott, 
1976 1NZLR213 and M A Watson Electrical Ltd v Kelling, 1992 CP2136/91). 

• Unjust competition: the restraint may only bind those key employees who hold such 
specific knowledge that they are in a strong position to solicit away clients and cause 
commercial injure. Restraints may not be used to simply deter the employee from 
changing employer or carrying out their profession (see Target Recruitment Services 
v Levin, 1987 CP1438/87 and Radio Horowhenua Ltd v Bradley, 1993 ERNZ1085).  

• Market situation: the company must be in a particularly vulnerable position on the 
market or require protection for business relationships. If there are no established 
interests that need protection, restraints of trade cannot be used (see Bates v Gates, 
1987 1NZELC95 and Radio Horowhenua Ltd v Bradley, 1993 ERNZ1085). 

• Strict limitations: restraints that are to excessive in their binding form will not be 
deemed valid. Reasonable restraints that are too disproportionate will be amended 
(see M A Watson Electrical Ltd v Kelling, 1992 CP2136/91 and Target Recruitment 
Services v Levin, 1987 CP1438/87). 

• Consideration: Good consideration supports the validity of the restraint covenant (see 
Radio Horowhenua Ltd v Bradley, 1993 ERNZ1085).        
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6.3 Comparative study 
 
In regards to the comparison of the regulation of restraint of trade in Sweden and New 
Zealand, once notices that the first and primary difference exists in the legal system itself. 
Whereas one country relies on statutory legislation as means of fact, the other country 
follows policy and shapes the legal path through principles in legal precedents. The 
additional difference lies in the judicial system. Whereas one specialized court almost 
singlehandedly deals with all employment cases in Sweden, New Zealand has two 
specialized dedicated authorities dealing with this matter and allowing a possibility to appeal 
their decisions to higher courts. One might wonder why such a system exists, but it is 
important to remember that New Zealand, unlike Sweden, followed the standards of public 
policy. As such, it is a question of interpretation of the special circumstances in each case 
against an inherently normative policy. Therefore, it must be seen as it is to the advantage of 
the employee to have the possibility make sure that the authorities have interpreted their 
case against the policy correctly, by having the option of letting a court of higher 
establishment review the previous interpretation and ruling. 

 

Nevertheless, when it comes to the actual regulation of the restraint of trade covenants, it is 
possible to see that despite the very different legal systems, the regulation itself is actually 
quite similar. Restraint of trade is a subject within the field of employment law, and both 
nations have specialized courts to deal with this matter, yet the statutory legislation within 
each country governing the restraints of trade is found within the field of contract law. 
Moreover, the history of restraints of trade shows that each country has dealt with this issue 
for over a century, proving that the clash between business goodwill protection, the rights of 
contract and employee’s right to unrestricted carry out their profession is not a new 
phenomenon. Additionally, neither country has explicit legislation which covers how a 
covenant in restraint of trade is to be specified in order to be legally enforceable. Instead, 
both countries share a similar type of statutory code which allows the courts to modify and/or 
delete certain provisions of the covenant to make the contract permissible. The courts of both 
countries regard the plausibility of the covenant with consideration to the needs of both 
parties.  

 

As a point furthering this deduction, case law from both countries shows how similar the 
reasoning of the courts in both nations are when it comes to determining the validity of the 
restraints. Aspects such as company specific information, key employees, market situation, 
unjust competition, limitations and good consideration were present in the cases, further 
showing the similar mode of reasoning by the courts in both Sweden and New Zealand. In 
both nations, for a restraint to be valid, it is often not enough that only one of these aspects is 
included, as evidenced by case law. For example, an employer is not entitled to protection 
against every employee who deals with customers directly, only against those employees 
who have such influence and knowledge in respect of those customers that it would be within 
their power to entice them away. All such aspects are weighted in on the decision regarding 
the restraint of trade, making both rules and facts vital factors in the judging. Those factors 
can be seen by comparison, in regards to company specific information as seen in NJA 1957 
p 279 and Target Recruitment Services v Levin, 1987 CP1438/87, key employees as seen in 
AD 1993:40 and H & R Block Ltd v Sanott, 1976 1NZLR213, unjust competition (or lack 
thereof) as seen in AD 1991:38 and M A Watson Electrical Ltd v Kelling, 1992 CP2136/91, 
market situation/business relationships as seen in AD 1975:23 and Target Recruitment 
Services v Levin, 1987 CP1438/87, strict limitations (or lack thereof) as seen in AD 1975:23 
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and M A Watson Electrical Ltd v Kelling, 1992 CP2136/91 and good consideration (or lack 
thereof) as seen in NJA 1949 p 134 and Radio Horowhenua Ltd v Bradley, 1993 ERNZ1085. 

 

Since the regulation of the restraints is that similar in both countries, despite whatever legal, 
geographical and political differences there may be, the deduction points to the fact that 
regulation of this matter is based more on rational standards, or as one would perhaps even 
say; common sense, rather than complex legal rules.  

 

Thus, if the evaluation of the regulation is done from a qualitative point of view, thereby 
including the purpose and rationale of the regulation, it is possible to deduct that the 
regulation aims to strive for a justified sense of balance and fairness, both in regards to the 
employers, representing the industrial life, and the employees, representing the citizens. 
Common sense prescribes that no employer should unjustifiably be allowed to restrict the 
freedom of profession for the employees, unless of course there exists a legitimate reasoning 
behind it. In light of this question, it does not matter much whether the country follows a legal 
code relying on statutory legislation through the civil law system or normative policy and legal 
precedents through the common law system, the intention of fairness between the needs of 
both the employer and the employee is for all intents and purposes the same.   

 

As such, for a professional working in Sweden or New Zealand, and especially one moving 
between and working in both countries, who might be in a position to be bound by a restraint 
of trade, the deduction stipulates that the regulation of the restraints is similar in both nations, 
and thus whatever circumstances play a role in the judgment of the restraints in one country 
will play the equivalent role in the other country. Similarly, the qualitative reasoning behind 
the regulation in regards to fairness and balance is analogous in both nations. 

 

Thereby the realistic consequence of the regulative difference of the countries pertains more 
to the legal procedure, and which authorities one would deal with should the case of the 
restraint of trade be taken to the courts. One should also be aware of that such a trial may 
take quite a significant longer period of time in New Zealand due to the possibility to appeal, 
but this has on one hand been adjusted for with the usage of interim injunctions in this 
matter. However, the principal reasons behind the judgments will most likely be uniform. 

 

Finally, one may wonder why the comparative study, in terms of quantity, is relatively small. 
Conversely, as previously mentioned, the similarity between the regulations proves that there 
are no large differences which may thoroughly be methodologically compared. While major 
differences would have been more interesting, strictly from an academic point of view, the 
similar regulations prove positive news from a legal point of view for all professionals 
considering a career in Sweden and New Zealand.  
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7 Conclusions 
This chapter will provide a summary of the conclusions drawn by the study 

 

 

7.1 Summary 
 

Restraints of trade; covenants invocated in the employment contract to protect the employer 
against competition from former employees, have existed in centuries. Although their 
continuation has been debated as these restraints, by their very nature infringe on the 
employee’s right to freely work and the essence of free competition, most industrialized 
countries have today acknowledged their purpose. That is because it has been realized that 
a restriction of trade was in certain circumstances justifiable as the proprietary interests of 
the employer were in need of protection. The restraint of trade covenant; a negative 
commitment, is primarily designed to protect three main kinds of interests, namely the 
position on a specific market, company secrets/specific knowledge and maintaining key 
employees.  

 

In Sweden, where the civil law system is practiced, employment process issues are usually 
handled by the Labour Court, the highest authority in its jurisdiction. The regulation of the 
restraints is however not established in a statutory solution, but instead discretion is given to 
the Court to decide in this matter. § 38 of The Contract Act allows the Court to declare a 
restraint of trade covenant void, § 36 allows the Court to modify the restraint as seen fit, and 
the collective agreement of 1969 establishes guidelines for the validity of a restraint of trade. 
However, as previously mentioned, the discretionary power is given to the Court, which 
judges the restraints on an individual basis. 

 

In New Zealand, where the common law system is practiced, employment process issues 
are handled by the Employment Relations Authority and the Employment Court. Their 
decisions may in turn be appealed to the Court of Appeal and the Supreme Court. For this 
reason, interim injunctions are sought as well as compliance orders. The regulation of the 
restraints in New Zealand is based on case law and precedents, with public policy shaping 
the view on the restraint and section 8 of the Illegal Contracts Act providing the courts with 
the discretionary power to enforce, amend or nullify the restraints. The judgment of the 
restraints is done on an individual basis, with consideration given to the circumstances.  

 

Although a difference lies in the legal systems and the judicial procedure, the reasoning 
behind the regulation and the judgment of the restraints of trade is similar. Most commonly, 
aspects such as trade secrets, key employees, unjust competition, market situation, strict 
limitations and good consideration are regarded by the courts in the judging of this matter. 
The courts in both countries will allow the enforcement of restraint of trade, if the 
circumstances prove that the employer indeed has proprietary interests which need 
protection and that the restraint of trade covenant is not too excessive in restricting the 
employee. All in all, it is a balance of the interests of both parties. Thereby, this study has 
shown that the regulations and judgment of restraint of trade in Sweden and New Zealand 
are more influenced by fairness and logic than complex legal rules, despite the geographical 
and legal differences between the two countries 
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