In search of legal pathways to a

sustainable energy supply:
the method of constructive jurisprudence

Aims and research question

The legal studies performed under the Pathways umbrella were primarily
aimed at describing and analysing the function of the Swedish law in the
implementation of renewable energy policy objectives, with a major focus on
the development of wind power. In tangible terms, this means that the legal
rules governing, for example, the planning, location, and operation of energy
installations are evaluated in relation to their capacities to facilitate or impede
the development of renewable energy sources. A second aim was to compare
the Swedish legal functions with the corresponding functions in foreign legal
systems, so as to identify legislative measures that could be used to promote
increases in the installed capacity for renewable energy in Sweden.

Methodology

Achievement of the aims of these legal studies requires approaches to
determining and comparing valid law. The basis for the determination of
valid law is the theory of the sources of law. In keeping with this theory, it is
primarily legal rules that are considered formally binding. However, in practice,
this source alone is often insufficient in the application of law. “Valid law” in
relation to the planning, installation, location, and operation of, for example,
windmills is therefore determined not just on the basis of law, but also upon
supplementary, non-binding legal sources, in particular case law and preparatory
works. Furthermore, EU law is relevant for the application of law on a national
level, sometimes with direct legal effect or as a result of interpretation consistent
with Treaty rules ("fordragskonform tolkning”). Since the core of the analyses
is the function of the law in relation to the development of renewable energy
and the preconditions that the law provides in this respect, the purpose of these
studies reaches beyond the determination of valid law as the traditional juridical
method prescribes. Therefore, it is probably more appropriate to refer to the
method as ‘constructive jurisprudence’. Constructive jurisprudence is perhaps
best described as being problem-oriented, which essentially means that it is
the research question that should determine how the problem is approached.

63



Accordingly, it is not just the interplay between different legal rules that is
considered, but also the connection between the legal rules and their social
functions (Agell, 1997; Westberg, 1992).

Legal comparisons normally involve comparisons of a
substantive character. This means that the subject of the
comparison typically is the content of the legal rules, for
instance, how a particular issue has been dealt with in the
foreign legal system. It is thus not the terminology or the legal
concepts that is compared, but the corresponding situations
that the rules aim to regulate, that is to say, the function of
the rules. The indispensable tertiumcomparationis (common
ground for comparison) is therefore typically formed by the
rules’ social functions (Bogdan, 2003). The comparisons
performed in the present study rely on the presumption
that the legal rules involved in the establishment of energy
installations in all of the examined countries have the
authority to hinder as well as to facilitate the development of
renewable energy.

From a methodological point of view, it is important to point out that the
comparative analyses undertaken in these studies are restricted in the sense
that they do not — in any sense — aspire to encompass the entirety of the legal
systems involved. Instead, it is the function of the law vis-a-vis wind power
development in each country that is analysed, and the purpose of the subsequent
comparison is to deduce “better” ways to meet the challenges posed by, not only
the environmental issues per se, but the energy policy objectives laid down to
solve or mitigate these problems.

Validity and reliability of the method

The validity of applying constructive jurisprudence (as opposed to the more
traditional juridical method) is that the method is problem-oriented rather than
rule-oriented. The rule-oriented approach typically deals with questions that
have to do with, for example, the relationship between different legal rules and
their positions in the legal system, whereas a problem-oriented method addresses
questions concerning, for example, the social issues related to a particular
regulation or the social consequences that the regulation implies. To analyse the
function of the law vis-a-vis an external factor, in this case, the development of
renewable energy sources, it is imperative to go beyond the borders prescribed
by the traditional juridical method and examine the legal system from the
perspective of its performance with regard to this development.

64



The reliability of the study lies in the stringency of the line of reasoning that is
allowed by the analysis. In other words, the strength of the analysis, which in
turn derives from the method used to examine the legal rules, will determine
whether or not reliable arguments can be made.

Application of the method
The method of constructive jurisprudence is applied in Chapter 7 in the European
Energy Pathways book.
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